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<Abstract=>

Legal Review of DLS/DLF case based on analysis about KIKO case

Kong, Jun Young - Ha, Jeong Min

DLS/DLF cases are similar to KIKO cases in following reasons; many investors have huge loss
of investment due to incomplete sales of derivatives contract by banks. On the other hands, they
have differences in contract purpose, investors composition, the contract procedures resulting from
specificity of DLS/DLF cases. This study reviews legal issues of DLS/DLF cases basis on analysis of
KIKO judicial cases, in the view of scoping and limiting the investor protection and
self-responsibility, especially regarding the necessity to protect common people’s finance which is

unique nature of DLS/DLF cases.

If investors made mistake on intense that DLS/DLF guarantee loss of principal without gross
negligence, investors may void the contract on DLS/DLF contract by the rule of ‘declaration of
intention under mistake(Article 109, Civil Act). Therefore, banks who sold DLS/DLF shall be

bound to return the invested principles on the derivatives.

Investors may claim that DLS/DLF contract shall be null and void due to the violence of ACT
ON THE REGULATION OF TERMS AND CONDITIONS. In contrast that KIKO contracts
failed to meet the requirements of terms and conditions, DLS/DLF contracts, under certain
conditions, may be subject to TERMS AND CONDITIONS(Article 2(1) of the Act on the
regulation of terms and conditions). If DLS/DLF is subject to terms and conditions, business
person shall be bound to obligation to explain important details so that customers can understand
them. Therefore, if the sellers did not explain important details of DLS/DLF including possibility
of principal loss, the contract shall be null and void so that sellers shall return the full

investment.
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In addition, investors may insist that banks shall make compensation damages from torts;
violation of principle of suitability and duty to explain under FINANCIAL INVESTMENT
SERVICES AND CAPITAL MARKETS ACT.

As the purpose of KIKO currency option is hedging the currency rate risk, whether the
recommending to make an investment by banks is suitable follows the over-hedge state of the
company. However the purpose of DLS/DLF option is return on investment, whether the
recommending by banks is suitable depends on investors perception. Therefore, if the bank
recommended the DLS/DLF to customers depite of his/her demand was bank savings or
investment goods without risk, it would be violation of principle of suitability. In this case,
bank's compensation amount can be reduced by ‘contributory negligence’ rule is applied;
customers' lack of awareness about high return compared with normal interest rate proportional
to high risk.

In the view of the duty to explain, following factors must be considered to judge whether the
banks performed duty of explain investment details as to allow the investors to fully understand
them; that the most of customers are individual, normal investors who have unprofessional
knowledge at finance and the explain was enough to distinguish DLS/DLF investment and normal
bank savings considering the suitability to specific customer. In this case ‘contributory negligence’

rule can be also applied.

Keywords : Financial derivatives / DLS / DLF / Declaration of intention under mistake / Terms

and Conditions / Principle of suitability / Duty to explain
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