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<Abstract=>

Determination Criteria on validity of a Covenant-not-to-compete

Ju, Hyeon Jun

The Supreme Court of Korea strictly judges the existence of a non-competition agreement, and
has reasonably limited the criteria for determining the validity of the competition ban agreement
in consideration of all circumstances, and recognizes that the agreement is valid only within a
certain range. In a broader sense, it seems to be in line with the regulations and precedents of
the United States, Germany, and Japan. However, in individual cases, the lower courts of Korea
have not consistently made judgments on whether or not the competition ban agreement is
recognized, the period and place of the competition ban agreement, and the elements of the
agreement considered to determine this are not clearly structured. In this regard, the Supreme
Court suggested some criteria for determining the validity of the competition prohibition
agreement, but in the end there is no prestigious provision, and despite the above criteria, the
final judgment is left to the discretion of each court and the predictability of the parties. Even
losing it. Recently, the court denied that employers sign the competition ban agreement
collectively for workers after examining the status of the competition ban agreement. The court's
attitude is to encourage employers to be cautious in signing or deciding on the content of a
non-competition agreement, and to induce workers to make judgments by meeting the relevant
optional criteria. For such a rational choice of both parties, ultimately, it will be said that it is
the future task to clearly determine the validity of the competition ban agreement due to the

enactment of laws.

Keywords : Prohibition of competition, non-competition agreement, trade secret, freedom of choice

of profession, prohibition of job change, duty of confidentiality
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