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<Abstract=>

A Study on Disgorgement of Short-swing profits :

Focusing on reasons for exception

Choi, Hyeon Seok

In the United States during the Great Depression, various insider trading regulation systems
such as the ownership stock status reporting system were created to prevent insider trading that
destroys trust in the fairness of the stock market. In Korea, the Disgorgement of short-swing
profits was first introduced in the Securities Exchange Act in 1976. Initially, the insider's use of
inside information was to be proven by the company claiming the return of short-swing profits.
But due to the difficulty of the proof, there was criticism that it was not effective in preventing
insider trading. For this reason, the burden of proof was shifted to insiders. This, too, was
criticized for being weak in effectiveness, and eventually developed into a form of uniformly
acknowledging the duty of return regardless of whether or not internal information was used, but

acknowledging the grounds for exception.

The disgorgement of short-swing obligation arises when an insider, such as an executive,
employee, or major shareholder of a stock-listed corporation, purchases (sells) a financial
investment product subject to the return rule and then sells (purchased) within 6 months to
obtain a profit. For the purpose of the system that uniformly imposes strict responsibility
regardless of whether or not internal information is used, insiders must have the potential to use
internal information in its own type, and the judgment is based on substance rather than form.
Although the Capital Market Act does not actively stipulate the concept of buying and selling
subject to the return rule, it is reported that atypical acquisitions of money are also included
depending on the nature of the transaction, the degree of involuntaryness, the motive and result

of the transaction. And The requirement for a period of less than 6 months is based on the date
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of contract conclusion, not the date of settlement. In order to maximize return profit when

calculating trading profit, losses are not reflected and our laws adopt the first-in-first-out method.

Abolitionists have criticized the system for excessively sanctioning only good insiders in the
form of a uniform and mechanical system that asks for responsibility, but the majority opinion is
that the system has many more positive functions. Meanwhile, in order to compensate for the
problem of strict liability application, the Enforcement Decree of the Capital Market Act lists
exceptions to the application of the return rule. The Supreme Court also recognizes reasons for
exceptions through interpretation for types of transactions in which there is no possibility of
unfairly using inside information from an objective point of view. The Supreme Court considers
the spontaneity of transactions and accessibility to inside information as specific criteria for

judging whether there is a possibility of using inside information unfairly.

Keywords : the Disgrogement of short-swing profits, insder trading, reasons for exception of

short-swing profit rule
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