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<Abstract=>

The Court’s Judgment on the violation of the obligation to
prepare “Internal Control Standards” and the appropriateness of
Internal Control Standards under Korean Law

Oh, Yoo Jin

Since the global financial crisis, the importance of internal control has been increasingly
emphasized worldwide, and Korea is no exception. Enforcement Decree of the ACT on Corporate
Governance of Financial Companies enacted in 2015 combined the internal control system
regulated by the individual financial business laws into one, and gave financial companies the
obligation to establish internal control standards. While Enforcement Decree of the ACT on
Corporate Governance of Financial Companies imposes an obligation on financial companies to
establish internal control standards, detailed matters to be determined in the internal control
standards and other necessary matters are entrusted to the Presidential Decree. The phrase “s0 as
to ensure effective internal control of the relevant finance company” was added, reflecting the
legislator's intention to secure the maximum effectiveness of internal control. Therefore, although
a clear concept of an effective internal control system is not defined in the statute, the phrase “to
make it effective for the purpose of the legislation” cannot be taken lightly.

The court of first instances held that Woori Bank, Hana Bank, and its executives and
employees were subject to disciplinary action from the Financial Services Commission in relation
to the sale of overseas interest rate-linked Derivative Linked Fund. Violation of the obligation to
establish internal control standards was judged differently, but with respect to ‘effective internal
control’, it was judged on a similar basis with respect to the importance and standard of
judgment. Although there may be criticisms that the ‘duty to prepare effective internal control
standards’ and disposition standards are ambiguous due to different judgments in similar cases, for

financial experts, it isn't hard to distinguish between effective internal control and ineffective
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internal control standards.

If effective internal control standards have been prepared in accordance with relevant laws and
regulations and internal control procedures have been faithfully implemented, the financial
supervisory authority should not impose sanctions on financial companies or their executives and
employees. Through this, it is considered desirable to achieve the purpose of introducing internal
control standards by internally and autonomously checking greed of financial companies and

allowing them to check the legitimacy and appropriateness of decision-making afterwards.

Keywords : internal control, Enforcement Decree of the ACT on Corporate Governance of
Financial Companies, effective internal control system, interest rate-linked Derivative

Linked Fund, obligation to prepare internal control standards, internal control system
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