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44) HGB § 377
(1) Ist der Kauf fiir beide Teile ein Handelsgeschéft, so hat der Kaufer die Ware unverziiglich nach der
Ablieferung durch den Verkaufer, soweit dies nach ordnungsmaltigem Geschéftsgang tunlich ist, zu
untersuchen und, wenn sich ein Mangel zeigt, dem Verkaufer unverziiglich Anzeige zu machen.
(2) UnterldRt der Kéufer die Anzeige, so gilt die Ware als genehmigt, es sei denn, daf es sich um einen
Mangel handelt, der bei der Untersuchung nicht erkennbar war.
(3) Zeigt sich spéter ein solcher Mangel, so muR die Anzeige unverziiglich nach der  Entdeckung gemacht
werden; anderenfalls gilt die Ware auch in Ansehung dieses Mangels als genehmigt.
(4) Zur Erhaltung der Rechte des K&ufers genligt die rechtzeitige Absendung der Anzeige.
(5) Hat der Verkdufer den Mangel arglistig verschwiegen, so kann er sich auf diese Vorschriften nicht
berufen.
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48) 34 Buyer's right of examining the goods.

Unless otherwise agreed, when the seller tenders delivery of goods to the buyer, he is bound on request
to afford the buyer a reasonable opportunity of examining the goods for the purpose of ascertaining whether
they are in conformity with the contract and, in the case of a contract for sale by sample, of comparing the
bulk with the sample.

49) 35 Acceptance.
(1) The buyer is deemed to have accepted the goods subject to subsection (2) below -

(@) when he intimates to the seller that he has accepted them, or

(b) when the goods have been delivered to him and he does any act in relation to them which is

inconsistent with the ownership of the seller.

(3) Where goods are delivered to the buyer, and he has not previously examined them, he is not deemed to
have accepted them under subsection (1) above until he has had a reasonable opportunity of examining them
for the purpose -
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(a) of ascertaining whether they are in conformity with the contract, and
(b) in the case of a contract for sale by sample, of comparing the bulk with the sample.
50) 53 Remedy for breach of warranty.

(1) Where there is a breach of warranty by the seller, or where the buyer elects (or compelled) to treat any
breach of a condition on the part of the seller as a breach of warranty, the buyer is not by reason only of
such breach of warranty entitled to reject the goods; but he may-

(a) set up against the seller the breach of warranty in diminution or extinction of the price, or

(b) maintain an action against the seller for damages for the breach of warranty.

51) § 2-513. Buyer's Right to Inspection of Goods.

(1) Unless otherwise agreed and subject to subsection (3), where goods are tendered or delivered or identified
to the contract for sale, the buyer has a right before payment or acceptance to inspect them at any
reasonable place and time and in any reasonable manner. When the seller is required or authorized to send
the goods to the buyer, the inspection may be after their arrival.
(2) Expenses of inspection must be borne by the buyer but may be recovered from the seller if the goods
do not conform and are rejected.
(3) Unless otherwise agreed and subject to the provisions of this Article on C.I.F. contracts (subsection (3) of
Section 2-321), the buyer is not entitled to inspect the goods before payment of the price when the contract
provides
(a) for delivery “C.0.D.” or on other like terms; or
(b) for payment against documents of title, except where such payment is due only the goods are to
become available for inspection.
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<Abstract>

A Legal Review on Seller’s Warranty

Kim, Seo Hyun

After 65 years, a comprehensive revision of the Civil Code is being pursued. Our Civil Code,
established in 1958, had previously seen two attempts at revision, from 1999 to 2004 and from
2009 to 2013, but both were discarded due to session closures. This current revision is expected
to build upon the previous two revision attempts and draw inspiration from the legislative work
in other countries. In the ‘2013 Civil Code Amendment,” a proposed revision of provisions
related to non-performance of obligations, including the ‘a right of creditor to demand making
subsequent completion” was introduced. Among the proposed amendments, the inclusion of
provisions regarding the right of creditor to demand making subsequent completion, a remedy
recognized in legal scholarship as an effect of non-complete performance, is seen as aligning with
the global trend of unifying the confrontation between statutory liability theory and default
liability theory into default liability theory. Therefore, it is predicted that future revisions will also
move in the direction of unification, including the introduction of the right of creditor to demand
making subsequent completion. In this context, this document aims to review the legal trends in
our Civil Code academic community and court precedents related to non-performance liability and
seller’s warranty, based on past revision drafts and the revision of civil codes in Germany and
Japan, in order to explore the appropriate direction for revision. Furthermore, in light of the
unification of default liability theory, this document seeks to investigate the necessity of unifying
the extinctive prescription and during exclusion periods, aiming to establish a unified legal
principle for seller’s warranty. Unifying the extinctive prescription may also affect Article 69 in
Commercial Act, so this document reviews it based on the recent precedents that acknowledged
the competition between seller’s warranty and default liability, and the Japanese Civil Act, which

serves as the model for the Commercial Act.
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