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<Abstract=>

A Study on Enhancing the Effectiveness of the Obligation to

Explain under the Act on the Protection of Financial Consumers

- Focusing on Preventing the Hollowing of Explanation Obligation and

Institutional Improvements -

Kim, Eun Ha"

As the financial industry has developed, financial products have become increasingly complex
and diverse, intensifying information asymmetry between financial product distributors and
ordinary financial consumers. Despite continuous efforts to improve consumer protection systems
following incidents such as the KIKO derivatives case and the overseas interest rate-linked DLF
crisis, issues of unfair business activities persist, as evidenced by the recent Hong Kong H-index
ELS incident. In this context, the obligation to explain, a cornerstone among the six major sales
regulations in the Act on the Protection of Financial Consumers, reveals several limitations.

This study systematically analyzes the problems in the current obligation to explain under the
Act on the Protection of Financial Consumers and seeks to derive improvement measures. Key
issues include: the limited scope of application, which only covers cases where ordinary financial
consumers request explanations or where financial product distributors solicit contract conclusions;
the law's premise on face-to-face transactions despite non-face-to-face transactions accounting for
over 90% of current practices; and the burden of proof issues, where only the burden for intent
and negligence is shifted, leaving consumers to prove actual violations of the obligation to
explain.

A particularly serious concern is the hollowing of the explanation obligation system. Financial

product distributors employ unfair business activities such as ghost-writing and ‘guided activities’

* Pusan-National-University, School of Law, Ph.D. Student, Lawyer.
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where they instruct investors on how to complete forms and provide answers. Moreover, as
financial products have become more complex and diverse, the contents of written explanations
have become extensive, making it practically impossible for ordinary financial consumers to
adequately review and comprehend them within limited time at sales counters.

To address these issues, this study proposes expanding the scope of the obligation to explain to
include non-solicited sales and strengthening protection for vulnerable financial consumers. It also
suggests implementing explanation methods suited to non-face-to-face transactions, including
staged video explanations, comprehension assessment systems, and real-time consultation channels.
Furthermore, it recommends shifting the burden of proof for violations to financial product
distributors to facilitate consumer remedies, and introducing a differentiated explanation obligation
system based on product risk levels and complexity.

Additionally, to ensure effective system operation, internal control standards of financial
product distributors need strengthening and financial dispute mediation mechanisms require
enhancement. Specifically, performance evaluation systems should be reformed to prioritize
financial consumer protection, sales staff expertise should be reinforced, and the independence of

the Financial Dispute Mediation Committee should be secured.

Keywords : Act on the Protection of Financial Consumers, Obligation to Explain, Non-face-to-face
Transactions, Burden of Proof, Prevention of Hollowing, Internal Control Standards,

Financial Dispute Mediation
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