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<Abstract=>

A Criminal Law Study on the Establishment of Breach of trust

in Leveraged Buyout (LBO) Transactions

Lee, Hyeon Ju

In mergers and acquisitions (M&A), leveraged buyouts (LBOs), which involve financing the
acquisition by utilizing the target company’s assets, are undeniably useful for securing the
substantial capital required for such transactions. However, this structure raises potential issues
under criminal law, particularly concerning the crime of breach of breach of trust by the target
company's directors or the acquirer.

The determination of criminal liability in LBOs necessarily depends on the specific facts of each
case. Yet, if the legality of LBOs continues to rely solely on ex post judicial decisions, it would
be practically difficult for practitioners to utilize LBOs as a legitimate means of acquisition
financing.

Therefore, in line with the “standard-setting” approach, legislative intervention is desirable to
establish rational and predictable criteria for lawful LBOs. By providing statutory guidelines that
clarify the boundaries of legality and exempt compliant LBOs from criminal liability, legal
certainty and practical feasibility in M&A financing can be achieved.

Absent such legislation, practitioners would remain dependent on case-by-case judicial
interpretation, which entails significant uncertainty, time, and social costs. Nevertheless, careful
consideration is required as to the specific form and content of any legislative framework

governing LBOs.

Keywords : LBO, Breach of Trust, Mergers and Acquisitions, Duty of Loyalty, Business Judgment

Rule, Amendment to the Commercial Act
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