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<Abstract=>

Improvement Measures for the Forfeiture of Performance Bonds

through Case Analysis of M&A Transactions

- Reviewing the Justification for the Forfeiture of Performance Bonds -

Lee, Mun Hee

In M&A contracts, the disposition of the performance bond upon contract termination is
critically important to the contracting parties. Unlike general sales contracts, the amount of the
performance bond is typically substantial, potentially causing catastrophic damage to the parties'
business operations. Ultimately, if the performance bond is viewed as liquidated damages, it can
be reduced by the court as a predetermined amount of damages. Conversely, if it is deemed a
penalty clause, it is not considered predetermined damages, making its forfeiture in full justified.

The core issue arises in determining the legal nature of the performance bond. Despite the
contracting parties explicitly agreeing in the memorandum of understanding and contract that the
performance bond constitutes a penalty clause and clearly stating this in the contract, there are
numerous cases where courts have deemed it a predetermined amount of damages and adjusted it
downward. This judicial trend conflicts with the principle of private autonomy, which respects the
explicit intent of the contracting parties, and simultaneously undermines contractual practices and
predictability in the M&A market. Therefore, a systematic review is necessary to determine when
the forfeiture of a performance bond is justified and what criteria should govern reductions.

This study first compares the differences between M&A and ordinary sales contracts, analyzing
the concepts of cancellation fees, liquidated damages under the Civil Code, and penalty clauses in
case law. This aims to clarify how a performance bond differs from a general deposit and its legal
nature. Next, it systematically analyzed five major precedents, including the acquisitions of

Kyoungyoung, Cheongju, Ssangyong, Hyundai Engineering & Construction, and Daewoo
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Shipbuilding & Marine Engineering. It also examined in detail the recent ruling in the Asiana
Airlines vs. HDC Hyundai Development case (March 13, 2025) and analyzed the current status
of Woori Financial Group's acquisition of Dongyang and ABL Life Insurance. These cases revealed
how the court's judgment criteria have evolved and identified persistent issues arising in practice.

The case analysis yielded the following key findings: First, when deciding to forfeit a
performance bond, the court prioritizes reviewing the contractual terms. Second, in the contract
termination process, the courts place the greatest emphasis on determining the responsibility and
degree of fault. Even in unforeseeable circumstances like the COVID-19 pandemic or external
shocks such as the global financial crisis, if the buyer demands contract adjustments solely for
economic gain while evading the actual completion of the contract, the courts tend to deem full
forfeiture appropriate. Third, the disposition of the performance bond is decided when there are
clear grounds for liability, such as the discovery of material defects in the seller's representations
and warranties or deficiencies in the buyer's financing capacity.

Based on this analysis of precedents and cases, this study proposes the following improvement
measures for M&A contract practice:

First, when drafting memoranda of understanding and contracts, it should be clearly stipulated
that the performance bond constitutes liquidated damages, and conditions for claiming additional
damages should be explicitly stated to reduce misinterpretation as a predetermined amount of
damages. This will effectively clarify the true intent of the contracting parties, thereby reducing
the possibility of arbitrary interpretation by the courts.

Second, force majeure clauses should be specified to explicitly include situations like pandemics
and financial crises, and a principle of phased loss sharing should be introduced. Contract
provisions are needed to ensure sellers and buyers fairly share losses when unforeseeable external
environmental changes occur.

Third, the criteria for breaches of representations and warranties should be clarified to establish
legitimate grounds for the buyer to terminate the contract. While M&A contracts currently
specify representations and warranties, they lack concrete standards defining the level of
information deficiency that would permit termination without penalty. Addressing this gap would

ensure the buyer's legitimate right to terminate.
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Fourth, a baseline for forfeiture of the performance bond should be established to reduce
unnecessary legal disputes upon contract termination. For instance, pre-setting a forfeiture
threshold for undisputed matters would allow post-termination negotiations to proceed swiftly and
minimize the scale of disputes.

For the sound growth and market development of M&A, it is necessary to enhance market
accessibility by guaranteeing equal rights to sellers and buyers and allowing flexibility in
situations lacking intentional misconduct. If these improvements are reflected in practice, trust

between contracting parties is expected to increase, fostering a healthier M&A market ecosystem.

Keywords : M&A, performance bond, liquidated damages, predetermined damages, forfeiture of

earnest money, private autonomy, risk allocation
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