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. 1906 (The Marine Insurance Act 1906) 17

,1) 

.

,2) , 

. 

1) 17 (Insurance is uberrimae fidei)

   A contract of marine insurance is a contract based upon the utmost good faith, and, if the utmost good 

faith be not observed by either party, the contract may be avoided by the other party.

2) , “ ”, 52 2 (2011. 5.), 

, 482 .
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(Non-disclosure) (Misrepresentation) .

17 18 20

, 18 20

17

. 

4) 18 (Disclosure by assured)

   Subject to the provisions of this section, the assured must disclose to the insurer, before the contract is 

concluded, every material circumstance which is know to the assured, and the assured is deemed to 

know every circumstance which, in the ordinary course of business, ought to be known by him. If the 

assured fails to make such disclosure, the insurer may avoid the contract.

   Every circumstance is material which would influence the judgment of a prudent insurer in fixing the 

premium, or determining whether he will take the risk.

   In the absence of inquiry the following circumstances need not be disclosed, namely

      Any circumstance which diminishes the risk ;

      Any circumstance which is known or presumed to be known to the insurer. This insurer is presumed 

to know matters of common notoriety or knowledge, and matters which an insurer in the ordinary 

course of his business, as such, ought to know ;

      Any circumstance as to which information is waved by the insurer ;

      Any circumstance which it is superfluous to disclose by reason of any express or implied warranty.

  Whether any particular circumstance, which is not disclosed, be material or not is, in each case, a 

question of fact.

  The term “circumstance” includes any communi-cation made to, or information received by, the assured.

5) 20 (Representations pending negotiation of contract)

  Every material representation made by the assured or his agent to the insurer during the negotiations for 

the contract, and before the contract is concluded, must be true. If it be untrue, the insurer may avoid 

the contract.

  A representations is material which would influence the judgment of a prudent insurer in fixing the 

premium, or determining whether he will take the risk.

  A representation may be either a representation as to a matter of fact, or as to a matter of expectation 

or belief.

  A representation as to a matter of fact is true, if it be substantially correct, that is to say, if the 

difference between what is represented and what is actually correct would not be considered material by 

a prudent insurer.

  A representation as to a matter of expectation or belief is true if it be made in good faith.

  A representation may be withdrawn or corrected before the contract is concluded.

  Whether a particular representation be material or not is, in each case, a question of fact.
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19 ((the placing broker)
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Carter v Boehm 6) Mansfield , ‘

(Void)’ , 18 19

‘ (Void)’ ‘ (Avoided)’ . 

19 , 19

. , ‘ (Voidable)’ 

, Arnould 1881
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1906 17 , 18 20
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‘ (Misrepresentation)’

(Avoid) . 

.

1906 (Avoidance)

(Rescission)
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6) [1766] 3 Burr 1905, [1766] EngR 13, (1766) 3 Burr 1905, (1766) 97 ER 1162 (C). 
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7) 18 2

   Every circumstance is material which would influence the judgment of a prudent insurer in fixing the 

premium, or determining whether he will take the risk.

   20 2

   A representations is material which would influence the judgment of a prudent insurer in fixing the 

premium, or determining whether he will take the risk.

8) 2011. 11. 10. 2009 80309 ; 2003. 11. 13. 2001 49623 ; 
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(A prudent insurer)
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Transport International Inc v Oceanus Mutual Underwriting Association (Bermuda) Ltd 9) Pan 

Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd 10)

.
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. 

(Inducement)

. 

(Inducement) .

Pan Atlantic Insurance Ltd. v Pine Top Ltd ‘

’ ‘ (decisive influence test)’ , ‘

’ ‘ (simple influence test)’

, 

’ ‘ ’ .

Container Transport International Inc v Oceanus Mutual Underwriting Association (Bermuda) Ltd

Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd 1

. 

2004. 2. 26. 2003 55233 .

 9) [1984] 1 Lloyd’s Rep 476.

10) Times 27-Jul-1994, Independent 04-Aug-1994, Gazette 07-Oct-1994, [1995] 1 AC 501, [1994] 3 All ER 

581, [1994] 2 Lloyds Rep 427, [1994] 3 WLR 677 Coram: Lord Mustill 



- 9 -

Container Transport International Inc v Oceanus Mutual Underwriting Association (Bermuda) 

Ltd ‘

, 

’ 

.

 Pan Atlantic Insurance Ltd. v Pine Top Ltd

18

, 

, 

.

, 

(Rescind) , 

. 

, “Inducement( , ‘ ’

)” . 1906

. 

. 

Pan Atlantic v Pine Top , Mustill

.

, 



7 1 ( 12 )

- 10 -

. 

. 

. 

.

, 

. 

. 

, 

.

, 

. 

, 

, 

, 

.



- 11 -

, 

, 

. , 

.

, 

. ( )

, “

” . 

“

”

. 

, 

, 

, 

, 

, 

.

, 

, 



7 1 ( 12 )

- 12 -

.

.

, 

, 

. 

, . 

, 

, , 

.

, 

.   

, 

(

). 

, 

, 

.

, 

. 

, 



- 13 -

, 

.       

‘ ’ . 

. 

, 

. ( )

. 

, 

, , 

. 

. 

. 

, 

3 , 3

.



7 1 ( 12 )

- 14 -

. 

‘ ’

. ‘ (Circumstance)’ 18 5 ‘

’ . gossip

. 

‘ (information) ‘ (communication)’ , 

.

1906 18 3 , 

. 

, 

. 

, 

18 3 . 

.

18 3

. 

.

18 3 b , 



- 15 -

, 

. 

18 3 b

. , 

, 

. 

Promissory warranty( )

. 1906 , 

, 

. 1906 18 3 d

.

, 

. . 

11) , warranty , 

warranty warranty

. (The Sale of Goods Act 1979) 61 1 , 

warranty

, 

, 

. warranty

, warranty

. warranty warranty 

, warranty 

. 



7 1 ( 12 )

- 16 -

651 “

.”

, 

, 

, 

.

, “

, 

( )

, 

, 

.” .12)

, 

12) 2001. 1. 5. 2000 40353 .



- 17 -

“

, 

655

, 

, 

.”

.13)

, 

, 

. 

, 

.

. 

, 

. 

, 

. 

, 

, ( ) . 

. 

13) 2014. 3. 13. 2013 91405 ; 1992. 10. 23. 92 28259 



7 1 ( 12 )

- 18 -

, 

, , , .

, 

.

, 

. “

, 

” , 

.

, “ 651

, 655

, 

, 

, 

‘ ’ , 

655

651

, 

651 , 

651 , 



- 19 -

, 

, 

651

.” ,14) 

.

, 

. 

. 

, 

.

. 

.

14) 2010. 7. 22. 2010 25353 .



7 1 ( 12 )

- 20 -

.

, 

, 

. 

.

, 

.

655

, “

651

.” .



- 21 -

, “ ”, 52 2 (2011. 5.), 



7 1 ( 12 )

- 22 -

< >

, 

. 

. 

. 

. 

, 

. 655

, “

651 .”

.

, , , , , 



- 23 -

<Abstract>

15)Lee, Jung-Won*

The nature of the insurance contract is that it is a contract of utmost good faith and 

speculative contract. Even more, the major information regarding the risks covered by an 

insurance contract is unevenly distributed to the assured. In order to correct the unbalanced 

information on this insurance contract, the insurance contract stipulates that the assured should 

voluntarily notify the insurer of the contractually material matters that he or she knows. In terms 

of voluntary delivery of key information relating to insurance contract agreements, the English 

precedents which require an insurer to be induced to making of an insurance contract with an 

assured due to a lack of lawful disclosure could be a benchmark to the Korean legislation and 

court rulings. Meanwhile, under Korean laws, if an insurer’s accept of an policyholder’s offer was 

based on the policyholder’s breach of duty of disclosure, the insurer will be able to make void 

the insurance contract due to the deceit of the policyholder. Since the duty of disclosure is closely 

connected with the scope of risks of an insurer, in principle, when an assured violate his or her 

duty of disclosure an insurer should be exempted from liability of compensation. Article 655 of 

the Korean Commercial Code requires that the insurer will be exempted from liability if an 

assured’s violation of the duty of disclosure does not have any causal relations with occurrence of 

the accident. However, more preferably, the Korean Supreme Court ruled that the insurer can 

make void a contract regardless of the causal relations between an assured’s failure of performing 

his or her duty of disclosure and the occurrence of an accident. 

Keywords Duty of disclosure, Misrepresentation, Doctrine of Utmost Good Faith, Uberrimae 

Fidei, Inducement

* Professor Attorney at Law, School of Law, Pusan National University




