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A sl el (Punitive damages) > SHEl Zhal R ¢1E 3 7lelAkE Askar ThaiAt
FEdel S Hhaste] w oE Saaks wtes sls S SHoR she Akl
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=5 s, A Sl A HEe] At AAe HAHAdS e RIS

2) Restatement (Second) of Torts (1979)8908 : Punitive Damages

(1) Punitive damages are damages, other than compensatory or nominal damages, awarded against a person
to punish him for his outrageous conduct and to deter him and others like him from similar conduct in the
future.

(2) Punitive damages may be awarded for conduct that is outrageous, because of the defendant's evil motive
or his reckless indifference to the rights of others. In assessing punitive damages, the trier of fact can
properly consider the character of the defendant's act, the nature and extent of the harm to the plaintiff that
the defendant caused or intended to cause and the wealth of the defendant.
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f9log A8 Hi‘“* ?XH“L«] °ﬂ Eﬂd Zﬂ?‘“’] fﬁlﬂﬁ}W H]er‘ﬂ Al71= 1
2 A3} 19208 8- (New York Arbitration Act)2] A4S A=tz Fa)3te]e]
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E5 AR B R, o357}t AA R e APHA FAleTEe] Al o= E HAE
7 erh Az S AR AT AkE AR 9y, oW AE F
Agke] o] Wl AFES MAlE e 5 Ao a fAgehM)

ek S A (antitrust law)o ]t 74 AW (competition law), 2, 3% 73l Alds} 7+
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(2) SXHeet
FAYR)S] fEAE BRsHE ool FEAokt hivkgere T Yo w 3
7 7158 AN WA el Amom Aselol sul ofv] MAshed A SIA

13) Federal Arbitration Act(FAA) Chapter 1. General Provision

Sectionl. “Maritime transactions” and “commerce” defined; exceptions to operation of title;
Section2. Validity, irrevocability, and enforcement of agreements to arbitrate: A written provision in any
maritime transaction or a contract evidencing a transaction involving commerce to settle by arbitration a
controversy thereafter arising out of such contract or transaction, or the refusal to perform the whole or any
part thereof, or an agreement in writing to submit to arbitration an existing controversy arising out of such
a contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for the revocation of any contract.

14) “Having made the bargin to arbitrate, the party should be held to it unless Congress itself has evinced an
intention to preclude a waiver of judicial remedies for the statutory rights at issue. Nothing, in the
meantime, prevents a party from excluding statutory claims from the scope of an agreement to arbitrate.”
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 632 (1985).

15) Omer KESIKLI, “International Arbitration and Arbitrability from the United States Perspective:, KESIKLI,
p.19-22.
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16) Omer KESIKLI, Ibid, p.15.

17) 3, ] =, 101-1034.
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Zool] ek oA A AR 235 é}gi“, rEAfedT,, A22H A23, 2012,

19) Markus A. Petche, “Punitive Damages in International Commercial Arbitration: Much Ado about Nothing?”,
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Arbitration International, The Journal of the London Court of International Arbitration, Vol.29. No.1.,
2013, p.92.

20) Darlene S. Wood, “International Arbitration and Punitive Damages: Delocalization and Mandatory Rules”,
Defense Counsel Journal, Oct. 2004, p.8.

21) 7F5m], k] =, 14H; Markus A. Petche, Ibid, p.94.

22) 3] - 3%, FA7Fs Al Wi vlsrdnti o] A, TR, A28 Al4s, 2018,
116-1207, 116-1254.
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23) Omer KESIKLI, Ibid, p.21-23.

24) “If parties to arbitration have agreed to submit arbitrability question itself to arbitration, court's standard for
reviewing arbitrator's decision as to arbitrability is same as reviewing any other matter that parties have
agreed to arbitrate, giving considerable leeway to arbitrator and setting aside his or her decision only in
certain narrow circumstances.” 9 U.S.C.A. § 10. First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938,
115 S. Ct. 1920, 131 L. Ed. 2d 985 (1995)

25) As with any other contract, parties' intentions control regarding arbitrability of a claim, but those intentions
are generously construed as to issues of arbitrability. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc., 473 U.S. 614, 105 S. Ct. 3346, 87 L. Ed. 2d 444 (1985)

26) New York Convention Article V (2)(b) “recognition and enforcement of an award may ... be refused if the
competent authority in the country where recognition and enforcement is sought finds that ... recognition or
enforcement of the award would b contrary to the public policy of that country.”

27) UNCITRAL Model Law Article 36(1)(b)(i1)

28) Parsons & Whittemore Overseas Co. v. Societe Generale de Lindustrie du Paiper, 508 F.2d 969, 975 (2d
Cir. 1974)

29) Markus A. Petche, lbid, p.102.
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30) Markus Petche, Ibid, p.33-34.

31) “Thus general rule is that where an arbitration agreement exists between the parties, arbitration is required
only of those controversies or disputes which the parties have agreed to submit to arbitration.” Royal Prof'l
Builders, Inc v. Roggin, 853 So. 2d 20, 523 (Fla. 4" DCA 2003)

32) Markus Petche, Ibid, p.35.

33) 7H4em], Y] =, 16-174.
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(2) Mastrobuono v. Shearson Lehman Hutton, Inc.
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34) “Arbitrator has no power to award punitive damages, even if agreed upon by parties; punitive damages is
a sanction reserved to state, a public policy of such magnitude as to call for judicial intrusion to prevent its
contravention; and, since enforcement of award of punitive damages as purely private remedy would violate
strong public policy, arbitrator's award which imposes punitive damages should be vacated.” Garrity v. Lyle
Stuart, Inc., 40 N.Y.2d 354, 353 N.E.2d 793 (1976)

7], 9ke] =4, 179; Markus Petche, Ibid, p.36.

“Federal Arbitration Act (FAA) not only declares national policy favoring arbitration, but actually withdraws
power of states to require judicial forum for resolution of claims which contracting parties agreed to resolve
by arbitration.” and “Federal Arbitration Act's (FAA) proarbitration policy does not operate without regard
to wishes of contracting parties; just as parties may limit by contract issues which they will arbitrate, so too
may they specify by contract rules under which that arbitration will be conducted.”Mastrobuono v. Shearson
Lehman Hutton, Inc., 514 U.S. 52, 115 S. Ct. 1212, 131 L. Ed. 2d 76 (1995)

37) Zhepm], ko) =% 21-229; Markus Petche, Ibid, p.35-36.

35
36

= =

-52 -



Pl Al Esue] A7 A

=

Ho ot
P =]

Ankeke] A WA os A, anaA ), 884 5 o

i sdek Pl=2 A §iF|oh tlEe] 23 Sl Ak vk

oz FAe &g} =2lAdel sl ZIE =7ke] FA EAlel F2 Ak R A7
]

Agejo] gk
WA FAge] BEANE olalsh] s BARE TS gAle] Faol B ol

7b Asg=le], izt T, ele Z)ek dof Ake] AL s Eoof vt w=e]
Aol ek SEAIRE Aok Are] 1F 3} Fapat 2] 9
I& TAE sidsr| = sl SRS & A5 T
28] pAle] sdell A BalA) 2] fEe Fad dete] 2707} "ok a¥vhar st
AR Zke] qrelzt dinfolut Absle] g kel A o R PAlshE A o
oA, AA Edfuite] FA7Fe S BT well= 7 o] S AuFo] ks
Aoz AR} wtel & delM® AwA Esfaite] TS e BA’
el s ool

FElvEE Hl g S 1A =7helM = AR sl =S sk Q1A %47
b AR el &8st Sleks Aellx & Al=E e o]ske vi=e] AbHE
A7t Bdesiola B glvh SRRk vlare] 7k ghwdo] Aoshar, wl=sle]
A SA7FSAE AP o gl QA skaL Slvks Aellx 2] FARe] i mde

T A

X
LB
Aol Sjesle A #H fol@ Aelel

-53 -



| e-EAIH AT A104 A1E (54 A15E)

P

ikl
MO
ok

A, EA ] B, TR, A0 A1, 2011
A, WIZFAE} AT, AN T, A28 A25, 2003
A, AR, 017 FABY Aol B AT DY) AGYe] 2348 FAO

27, AT, A2 A2, 2012
AR, AU Eajufaede] A7|FE - 2RAES 5 PEE EofellA o] Al
Al Es7FsAS AA RS, Folstodxidstal Heh=Al,, Al184d A1, 2013,
FodF 2SR, AR, whed Al 2018
A, vl AA Bl -8 AA - AAHA el gk wF -
= WAk Aol S Al 2, rekshy e, Vol.0 No.53, 2017.
ghts] - 3%, “FA7FsAdell gt rlsrAnii o] A, TEAlAT,, A28 A4
3, 2018

Darlene S. Wood, “International Arbitration and Punitive Damages: Delocalization and
Mandatory Rules”, Defense Counsel Journal, Oct. 2004.

Markus A. Petche, “Punitive Damages in International Commercial Arbitration: Much Ado about
Nothing?”, Arbitration International, The Journal of the London Court of International
Avrbitration, Vol.29. No.1., 2013

Markus Petche, “Punitive Damages in International Commercial Arbitration: A conflict of Laws
Lesson, 30 J. Int. Arb. 1, Kluwer Law International, 2013.

Omer KESIKLI, “International Arbitration and Arbitrability from the United States Perspective:,
KESIKLI

Federal Arbitration Act(FAA)
Restatement (Second) of Torts (1979)

First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 115 S. Ct. 1920, 131 L. Ed. 2d 985
(1995)

-54 -



Pl Al Esue] A7 A

Garrity v. Lyle Stuart, Inc., 40 N.Y.2d 354, 353 N.E.2d 793 (1976)

Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 115 S. Ct. 1212, 131 L. Ed. 2d 76
(1995)

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 105 S. Ct. 3346, 87 L.
Ed. 2d 444 (1985)

- b5 -



| EA AT A10d A1s (EE A153)

A2 A7 AR A shiarel 52l 9 Al sPeel e
o)7) Bol expe). WA LA v W ER QulAl) AL dee
A PANAE oJ%ahA] e Aol 55 FAIE A EAEE A

Aol groJEt 4= Ql7] wl Lol FANR| 9} FANTAL] A7} AWA =aulAkS oA}
A e w7k FAZE Hek 3k FAgle] A Eauide W Aol YEAE =
oje] efjaolch.

B ATE A S-S Qg B8 Baka ol vIFele] Fapel o
g Foole QA Ealde]l AT S gueE o 4s] wole) takew i

S Qlck AR Eauilael B vlse] 4 gel Aelv} olw, A Tt F)
uIMIsy] ool e,

v 5ho] FA e 2w A ARpye] FEECh S Aok Afel 953} g
A AAe] 4R vhgo 2 bt RS FAR Ads)R st FAReE @ 4
%, FATFEA) BAL] el FA b o|mt Fag ¥ cu 27} A 2
ek she] At kel gelvh Beiel) Abslel %% 2AH 02§43}
AL oheld, AuA L] FAEAS B 7} Fo| gelE A

o) AsHE Aoz AT, W B AP ngi Ealuarel FA7ksA
& 22 B el s ohEaA e

F1

rTfIn

f.:

l

FA] s T A, A Edfulad, vs A, EEe A SR

- 56 -



Pl Al Esue] A7 A

<Abstract=>

Arbitrability of Punitive Damages in U.S. legal system.

Lee, Hyo Won

In recent years, the possibility of recognizing and enforcing punitive damages in international
commercial arbitration has been issued. Punitive damages are usually used in common law system
including United States, which are not familiar in civil law systems. In particular, though the
parties could make an arbitration agreement in advance, the agreement would become unavailable
if it could be denied in the place of arbitration and the executing place of arbitration. \Whether
arbitrator has authority to render punitive damages is also one of the important issues.

This study is about the arbitration system in U.S, where extensively allows punitive damages.
However the arbitral availability and the rage of permission in U.S. arbitration are still an
important subject for further studies. That's because there are differences in interpretation and
permissibility of arbitration between states, and the conflicts between certain state laws and
arbitration laws often happen.

U.S. arbitration law belongs to its substantive and procedural law. However, if the parties
made an agreement to settle the future disputes through arbitration on the basis of free contract
principle and Prinzip der Parteiautonomie (that is, autonomy principle), the arbitrability could be
judged in terms of the parties’ intentions. This does not necessarily mean that every agreement
between parties precedes or overrules the related laws or public policies. Therefore, in case of
judging the arbitrability of punitive damages, studying the cases of state laws would be helpful.

That's why this paper looks into the cases about the arbitrability of punitive damages.

Keywords : Arbitrability, Punitive Damages, Federal Arbitration Act (FAA), New York

Convention, Public Policy, Arbitral Tribunal.
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