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2021 o|&EH g N Bl oshd 20221 Akelel 2 3HA] =}4HSharia-compliant
assets)©] =A% 71x]7}F vlg) 3431 o] Hefel dehrlar gkl o] MY v F-E&d] w7k
oA ARg|o} A3t F-gAfu| el tiek 8 bl whet Al o] &g o] ot
Hef 2= Aok FAHCE A 9l o] 75 ARlelr} sl Aokl A vhE WAt
olo] 2= = AW Azare] WA 2EQ A AP AAo] HEAE 2= glr) o|zlL
Apfob A3 S5 theksl el ® o] FoiA o gle A vEo] Aokt Ak
o} A= g7}t A= 3A wlwel t% zelsith ArHern {53 v 22
HTEd 7] S ARokE FaA EAelA] v e ® Mol 1 ylAdel ¢
FAE A A, Aok Aol 3 19801 = rFE]K1980 Rome Convention on the
Law Applicable to Contractual Obligations: 17|14+ ‘Zvlg]ebolela ek sH3A; 7wt
S FAHSE A3 A ARk &SP R M FHA] e AEe] W
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o] e FAE o)L FEAH] Aol FAe] Aelw Feols
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el

1) REFINITIV, Islamic Financial Development Report 2021: Advancing Economies,
https:/Aww.refinitiv.com/en/resources/special-report/islamic-finance-development-report(2022. 12. 8. &<l),

2) o]BH LR o]&d T At AR Al ZHA] o] EAY 23S AT 5 ook A= A
Aoz ARRfolit Agsk= A, M= I7PEAIET} ARRlotell ZHke A of ol BAIgle] =
TPERES 88k A, vl e R S WAIRE ARol Aok WelsiA @ A8ske A
o2 vhE ik TR AL v EF S FEE olewhel TAA dF Sl Al
EFE o] o5 Yol o Ax FAH LR Ao o] FlE= Fefols vhErhs Aotk =7}
Al e} Apelote] eublHhe] Ejby el 23] F7PEAIRS} ARelote] F4Erhs Aol
A EAYE] A A el ek Ho] ke Zloleh F Ao EAL SrhiAlER
A=A 5= QARE A LA FAtel F=o] A7l Aol ARlebrt $AlE = Aol
Andreas Junius, Islamic Finance: Issues Surrounding Islamic Law as a Choice of Law Under German Conflict
of Laws Principles, 7 Chi. J. Int'l L. 537, 543 (2007); A1, A2, A=A, 2007, 1039,

3) Aokl FA1 el 3 1980 =rbgl ek 1980l A gl o), 19914 49 19%E Tk
59, 45 5 i Tise] & ok wEAR R 114 vhe) ofo] MaF. F §e
2 A Aol AN AA el A7 3 Fo A =7 SAAR o] A
e} 5 ok AlBE A1 Ak FAAE AR Wl ojste] gl o A sk
u}, o] w & FvlellM A oz sAstar 9lor, A9 Akeld(lex mercatoria) S 71 2
2 3k 7ol dob S5 A djsl A Aak ek A, Aok AARAL) FA14
of et Rl EAEHZ ), FAAPE AT, A3%, 1998.5., 577, 588, 591%; Zwlg ke o]
I AR o] Al HA3F FElddhe] 3] 2 Council2] Regulation No. 593/2008 (2008.06.17.) o2
A=Al FE S <https:/feur-lex.europa.eu/resource.html?uri=cellar:22cc5¢49-2b36-4962-aa60-e928a
52¢fa66.0008.02/DOC_1&format=PDF=>(2022.8.2. &}4l).
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Aotol A45 = AR HEA) ool AT S AA, WL ol u]F
se] S} 53] AT Sl Wel Ee FARA ) AbRlelE B A BiRoE
VRS EA S A 02 nashnA Gk 1A FoRH o5 B TEY FolelAE
Aok 5] 1 PAE L S glrke 2 w3t ek 2EA) oss) A
A QAAE whes] oA n dEy Grlew v Al ol olswE
Srs] gl e A A & %902 AR st golw,

Akglolels goli Frak] wh ghHuF Lfo x| uk) X 7ko] 2|t wa} Akelolels &
o= #%oﬂﬂ AFEe WS el dukgol® ARgE 3 gtk BE o]&wle
Aol el s ol 9l Low o]ﬂfﬂv&& a](path)

wetol 3 A® B3 gk = Ake]o

FI‘
@
o
o

4) 73 A5 18, “wle] 2 ks AHEAL el Folasleh el o)A wazk A
Aol gl Fele] 84L uebii oh Hrhr

5) Raj Bhala, Islamic law(Sharia), LexisNexis, 2011, p.1441.

6) Taha Jabir Al-Alwani, Source Methodology in Islamic Jurisprudence(A New Revised English Edition by Yusuf
Talal DeLorenzo - Anas S. Al-Shaikh-Ali), International Institute of Islamic Thought, 3¢ ed. 2003, p.69 n.1.
<] :<https://archive.org/details/source-methodology-alwani/Source%20Methodology%20in%201slamic%20
jurisprudence_%20Usul%20al-Figh%?20al-1slami%20%28Taha%20Jabir%20al-Alwani%29%20%5BOCR%27d%
20-%20ABBY Y%5D/page/n1/mode/2up=>(2022.7.19. &+<l).

7) lbid., p.1.

8) b= olldAt Faprl=o] & 715F Ak dldAte] A AAeA FFel o]2r] 7] 19
Ay el olor| & A= B E FAE] gick FEES olF euE FEl 150 B
o oA - AAA WS A Ha, FEE e Bl whet 250 ko) AR Akt *ﬂ%
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o]ZwH(Ijma)92}t 7]oF~(Qiyas)l0)7} Slch1D)

Aplobs WEkEA] e P E QAR FAA] AA o FEA A 7HA
= AT A(good) 2 AE-E- SR AdEe] whet s E A= e Qlrhi) o]t
5| MR| o] & O]Zﬂﬁl—__(ljtlhad)m ) o o2 Ao ek wEsl FHo] ¢le o
et A4S EEI] HSH HA AHFE o-83kEE 3k Zlo|thid) w3l ARg]ol=
TAAD 9ol AEEe= 3ol web ool Eobd, o(obligatory)s 9], A
(recommended) 3§ ¢], =+ €ﬂ7}(merely permissible) 3§¢], 5% Z<(ill-advised) 3§ & =2 &

H(unlawful) 3§91 50] Uch15) o] FellA Eele] 32 01‘5% agollxl= Akl 2
232l 5 slale = AT HEdAAlE SEAal
(unconstitutional) 71 &2 A =o]A] F= gJrhie) A} of —‘?L%u 272 AR ok
g9 dA FHe® AYetar it ol ARer] ofehu]ote] el sl A
719 (Saudi Arabia’s Basic Law of the Government)ell= “AF$-t] olzpu|o} =2 o|&wh
& FAE = T oy o|&Rbao|vk Ale] Al 119 oz}, 4le] Y] met Hste| &+

iy
o

A,
v
it
rE

i
r o]
°F°
2
y

%, ARjolel&)e) Bl W3 oA, WEtel T, Al54d AlLE, 2013.2, 26-27w.

9) o]=v= Fatat %le A= A G AR AT ¢ Sl A, o] o]=Est=
(litihad)& S3llA F&5 ARElellA SAUAE Boks ) AAd%EIch id, 274,

10) 710k 93] e8] =(Mujtahid) 7k o1 Abelel Fehe W w) 2k 2 Geupolx] moiz i
oot U A4 F AREE FlshA Pk of AgEE B4 Akmel fFolch id, 27,

1) 7 el Fgae] Aol Pl tolzE sAl(stian) FUe Hshe o]zxEss

(Istislahy, 7] Adeje] E5& S3he ‘o] 2B 2~8kH(Istishab), oA} malw|=e] w9-ql ‘Alstut

(Shaba) 5-2] &7, o]&3 o)A ¥ 55 Akglole] Wlgle g M= 3xb% glr). Ibrahim Abdulla

Al-Marzougi, Human Rights in Islamic Law, Diane Pub Co., 2d ed. 2001, pp. 38,47,58.

Faizal Manjoo, Comment to Discussion Board: The Islamic Finance Framework, Opalesque: Islamic Finance

Intelligence  (Aug. 31, 2009). &3] :<https:/Mmww.opalesque.com/OIFI119/?act=archiveOIFI&and=show

Article&ilD=19>(2022.7.19.}<)).

13) o]zElslee FAA HIRSREH HA A4S W27 S8 =Yk ALE **i Akelof
EAE sl olslstaAt e ke ¥FE witkch ulebd walska ddjE el A gle
Abetell Hefixl e o]=Elstesz A HA] weth o] o|zEst=s & % = *}E‘“ s =
eFs] =(Mujtahid)z} =0, F=eps|l =7} 7] fajA= A1 obstolell Aok abn, =l 3t
o], o]zt U 9<% o I =(usual al figh: el shel = A& oF g} Ra Bhala, supra note 4,
pp.314-315.

14) lbrahim Abdulla Al-Marzouqi, supra note 11, p.44.

15) Julio C. Colén, “Choice of law and Islamic Finance”, 46 Tex. Int'l L. J. 411, 418 (2011).

16) See William Ballantyne, Introduction to Islamic Law and Finance, p.3 (in Chilbi Mallat ed., Islamic Law
and Finance, London: Graham & Trotman,1988),
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o] vzhe] rjeel. . ykar fFASkAL Slvh FARE Zle® ewkE FAIA
A2 7R QA A|at, &' 7] s (Basic Law of Sultanate)ol] “$-2] 2}l FaL
o|&ioln, Akg]ol= gl el 7| Zxolrhetar A Ekar glekie)
A oE & wvhe ARlokE Al Aladlel| ohftt delR ASAA AkRot
o] 44 WA A95 253 slek ClZd UAE, =t o9, Alg]el, o] E, F9)0]
E, olztz, a7, o]t H letE = ARRlolE W] 8 AR vl 1out
welo] Ao}, qlmul Ao}, Blu]o}, dAle] W mRIE ARR|ols
- daFHe] qle el 2= B glrh20)
o] A7 ApRfol= o|&FE Hbell A AW e] gwgt Flo] E A, Anb el 4
g A7t =AY A SIS 91k HRIRE 3s sha ol =
W

e

o
:
)Y
i

M. M= el Akzfotof cher iF

L ARlo} Mg e FAale %

FHZoll =S ARRloPE @=ellA] Al AR RS BRI
Shamil Bank of Bahrain EC v. Beximco Pharmaceuticals Ltd AFA A <d=k2] A24] w4l
SA Aloke] Akglo} dfel|A] FERIRA] AN-E AdsA =Gk o] AbelA WAls
(Beximeo) Al 3| Ak= Ake]otel] M 3HeE WL el ARt S-S sl7] = Hof sl APE
(Shamil) w}#Q1-&-8)3} Febalsimurabaha) Al eF22)S A A sl ch23) AR} Alolel] & A

17) A5t efehrlo} A7, A1z

18) 2.1k &k 7]%”4(Baslc Law of the Sultanate of Oman), A2z

19) Arthur J. Gemmell, Commercial Arbitration in the Islamic Middle East, 5 Santa Clara J. Int'l L. 169, 171
(2006); oA UAES] 739~ 19851 UAE wIARA 2" (UAE Law of Civil Transactions of 1985) A3} 4]
ol e o] 2 AT ARe]olRe] AAA FF'E 715} Faisal Kutty, Sharfa Factor in
International Arbitration, 28 Loy. L. A. Intl & Comp. L. Rev. 565, 620 (2006).

20) Faisal Kutty, supra note 18, p.595; oilZAtl], 2jnte} HHoll= “TA HfAe] gle S
2lo} 12 wet Agslol ek . )y sk glek ibid.

21) Shamil Bank of Bahrain EC v. Beximco Pharm. Ltd., [2004] EWCA (Civ) 19, [1], [2004] 1 W.L.R. 1784,
1787.

Ak )

- 77 -



sl A13E A1z (5 A183)

Sl A 48 AL 42| A ) st A Sk e
Ad z3to] glglrk “d4xl ARelo} 132& s Aok &+
AA15Ie] Ack20 WAz KA 5 Ao ALEAL e o L
=2 Ak viAEE FoAS A7l El ik o]el] WAR Alks| A= 5 Aokl
=771 2nlriba: ©]Zh7F =] 9l7] Wil & Ak FEekal Tkt o]
24 RE AL Aol A S o B AN 2
olebd, WA Afs|At SAad AolAnt, & W T
Aoleh 5 A1S] Ao el Erh ol e s
ofell Agle, AE W Y TS ] dhio
F AR ot AkRlolkE Alekell E3HA7IE = Zleoldvhd, 152 /‘]ﬂ ob& Alef
A abd oz ez Bt selch 2 A DB SFE Se W T
Ao uks]ol L Flo| 1, t]Lo] st Ao T Aeke] o R FA|A
o2 445 LAE yalol Aeku shch) h PAL ol ARG WA A

22) Feputele AellA] 2 M-8 FiHcost-pluspdA 3 2

£ U Aolehe o i ALE Fulahic slole). o AR U Folahs 2 A%
£ 6 £ PR Fopd] ol ek olefi Wefel Ao A5H 212 mortgage)ste] )
ol HPE S0 U Pt Bel BE0) 1) ARR A FE) £HAE BT
=4 $7 ARE Aok Qe - e, dEA o)L B4 Tk Murabaha)el ¥
gk oA, #eked T, #1599 A|33%, 2018.8., 243w,

Shamil Bank, [2004] EWCA (Civ) 19, [1], [6] [2004] 1 W.LR. 1784, 1787-89.

“[s]ubject to the principles of the Glorious Sharia'a, this agreement shall be governed by and construed in
accordance with the laws of England”, ibid., EWCA (Civ) 19, [1], 1 W.LR. 1787. o]<&= d=o -3t
s Ao FAEE At 24 AdEe £ T 7H AdsEe W “’l a7t =
Holtk o] Ao Fell= ofell o]&EHH S s dFHA ¥ Ak odow, AAde A
A A AR T A ko] AREfolad —Urfia]rl& o g F4= A k= AkRlol 4 £
7] (waiver of Sharia defense) F&%= 5o olch ol2idh AlAF W§ 32 23H2 s AbglellA A
elo} 2] (Sharia risk) = A Sl dé FA st = oA At o]elgh Akelo} B
29| EAE B8, olEd F§elAe Akt e ojeshell 33 A4E 23t
A o2 Al w ARslo] AkRfotel A3t Aoz TPgsta A Al Zlo] deolth
Kilian Balz, Sharia Risk?: How Islamic Finance has Transformed Islamic Contract Law, Islamic Legal Studies
Program, Harvard Law School (Occasional Publications 9), 2008, p. 13. &-]:<https:/pil.law.harvard.edu/
wp-content/ uploads/2019/12/Sharia_Risk_by_Kilian_Balz.pdf> (2022.7.19. &+<l).

25) Ibid., EWCA (Civ) 19, [55], 1 W.LR. 1801.

26) Z+= supra note 3.

27) Ibid., EWCA (Civ) 19, [40], 1 W.LRR. 1795-96, 1801.
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oFel] 2§51t ARelote] 7] R o] =ake] o147} gleka T4}
A3 2FEeteh 2% 1RA o] Ak AFE ALY HelsA 9 9l

A 23 Aol A ARR]olrt EA R A EgF SAR A4 A= &9
3 FAY 232 Al Aokl A8 k= vk ol F N HAIER AlkS §
A 5 gloks A AR AL Ak Hell sho] g Zrkg ek
930S AR St =g I A Akl dFE AR ol AR vl
AbEAlel Bafslls S S oloksy s 224 o] o]2dt HE /A E =&
ko Ap]ole} Zhe wl=y M AlRE FAH R wEslal oA o
DAz} Akelole] oW YF S Ahlgoz 3 oJxr}
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fune)

O

ol& A2k, of| 1%o] A guolol shex|F FAsA eokrh 4, Telm AAE
H1% -9 S Alolelli= Alo} A gl gt o]7de] gleAlehe, GAAEe] A%
YA Berelr S WA ke AR ugky] wFolek 5

3
o] Ao 7P (national law)o]etol ghekar FhAFhel| gloja] 1 ZAR Zwlgek
o] A1z A13}, A3z A13k 2 A AR 3TN S Zekgdel A1z A1kl
A E ok Aol wvte] WEAS] AdEls Fukshs ARslell A-8F= 2130, &
o o3 &=, 5 X A3FelA=
elgh 7ol FA A=l dAg A

Ao o= (foreign law) S AW o2 AT
gh35)-5 7L 31glet3e)
28) Ibid., EWCA (Civ) 19, [52], 1 W.LR. 1800.

)

) Ibid.

) 2rllek A3z, 3= supra note 3.

31) Shamil Bank, [2004] EWCA (Civ) 19, [54], 1 W.L.R. p.1800.

) Ibid.

) Shamil Bank, [2004] EWCA (Civ) 19, [40, 48], 1 W.L.R. pp.1796, 1798.
) 2whgd ek A1z A1k (. . ) apply to contractual obligation in any situation involving a choice between
the laws of different countries, (. . .)".

35) 2okt Aax A3gel olsh, PAbAEe] e EAgo AU
s]9] Alke] BE @S] E7ME AR B4 ol g Frjeln Faw)
alire] 242 wals o,

36) Yol AFE Zelgeke Aoy EAWe| #3k 20081 #3232 o]A}3] Regulation

N0.593/2008(¢] 3ol A= ‘ZubrZ kA3 = thA = %l+= vf, ZrHell= oA 2ZrkgA Az Al

Felrie] ol ko] WEAkel Aelolehs 3a-& AAERRIN, ALE A1 “Thi

Aol FA A
o

ZAFelle 1 =71
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ol#{¥k DA froll HalAe HAH LR AT FFohe A ATk w3k v 9
P Aol 22 A Fkar slemde), f7] EH A= Al EAHL

E Sajeha9 ofw Al AP £ A ARk ARLEAY o)

oh, o Qv 2 oS 7S EU o]QlellA = mrbgdofal 2Ee Aloke] el
W3 FAR N A Foke AR A dvlekE APE &8 gelleh 22 WA ks
Y& 715Ado] glokar gkc40) whel Eajabd o] EAlelx 9] APAXEY £33 AW
Z3}e] ARGl gk Zobgdoke] WEsl Al AdietA 7S5 e A5 &3 =14
ZEol|A ARejols HFo R QAR ow EUY B4 S e s ssiAl = Ao
th wkd o F A Hop A 28 A Ze] o]&s Fgell 7 AdwE = FAWel
A 2 dldz=ol Ha, Aa olF Hell ols ol&H 254 AW ehake)
Aok AT oAt AIFAR] A E = wAlde] WA 4 Qlk

2. AFelol WUAS dAshe As) (Y & Bl dja Bl

At &3 AP eA] R o)&sE S Aokl £ =AW 23] A e A =
7He] ARglotell F4 2 APBIEE Aguofof k= Aotk o3 W8-S AA
Alokell 7 7He] WA =T} L= = A TLA AF 5 ik AFE 28 AP g

Regulation shall apply, in situations involving a conflict of laws, to contractual obligations in civil and
commercial matters. (. . .)"]. 2=} ErH A3z 11]334«] Bl «F o g Aelg 7} o]9]
w7t AW AU A Ay R E 02 Q40 25 S, WAkl Ad=e] Aok
oA ols) Aeseld 4 gl 1 ehE wvhe] W e A4 Fsld 4 ek FH(EeH A
3% A|33}: “Where all other elements relevant to the situation at the time of the choice are located in a
country other than the country whose law has been chosen, the choice of the parties shall not prejudice the
application of provisions of the law of that other country which cannot be derogated from by agreement.”)
& Shamil 23] APA3 2 HA8AE WE 5 lch w3k Zrh A3E Al1dke oA ZrtedA
A3z AL BAsH Aok YAkt e Yol <lste] Tk RN A3E
A|13}F: “A countract shall be governed by the law chosen by the parties. (. . )".] Fle] it} weba] =
od WAL Akl sl4715e) Hlofo} sz Zeh o} 4] Frhye] Akzlotel] FgEolok
she olewt 349 /19 293 1BWAE KA Hek

37) Jason Chuah, Recent Case, Shamil Bank of Bahrain EC v. Beximco, 10 J. Int'l Mar. L. 125, 126 (2004).

38) Ibid.

39) Council Regulation 593/2008, Rome I, art 1 (1), 2008 O.J. (L.177) 6,10 (EC). &X]:
<https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32008R0593=>(2022.7.18. &+3]).

40) Jason Chuah, supra note 37, p.126.
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Shamil Bank, [2004] EWCA (Civ) 19, [49]-[50], 1 W.LR. pp.1798-99.
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Shamil Bank, [2004] EWCA (Civ) 19, [48], 1 W.L.R. pp.1798.
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o] Y-ehulat Aeke]

% 8 7 '
A Apelol A4 AsalA] opal, Hhalel sl B3 Y 23 Wl T8
o7k ARjolel] Agtar AL Slahs Ao ELHE oot FaAACH @
oz AT FE NS Aoleh wa Wl @ wA) shie] o st Lasle
AL ThE A AEA AT 27Tl me) ARlolel B Algl S 213
= A% Alelsigicia, A esle] st ele] Akelo} Ak FgAdlA 2 A}
A7} <Alere] Wl () S Aok Al g ARlote] edael Fkalralckn B4

1 Aelol S 2k ol
el =7kl Fakel Tl AkRlote] EAY ezl WA frell tiE ==
= AP S8 APIAR ol&d Skl AT ol @tk o]A ARIE A
B o] TS olEe] HAR A EAe o8 Arw AA AU
Az 2 AAE el A
Sheikh of Abu Dhabi AFAellA] FAlal ol 2] ~(Asquith) - ol chulellx] 4|4 fs& A
of EAC o]lEHHS AT oo Sl Aol A gsfof e A 1A
283814 ohaksithan 1 tol=d UH—"?‘
off A= WA o] slvk= A2 3l =
WA @5 Zlolebekal 1 o] f-5 AWskglvhes) e m=g o rin| e A =alkE ek
o] &8 uke ok AFEe] Ao E WElshe Al TR HALSIIThA9) 7334;4
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o] 21%ic}. Petroleum Development (Trucial Coasts) Ltd. v.
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=

46) Ibid., p.[60], 1 W.LR. p.1802.

47) ZF=x Arbitration Between Petroleum Dev. (Trucial Coasts) Ltd. v. Sheikh of Abu Dhabi, 1 Int'l & Comp.
L. Q. 247, 250-51 (Sept. 1951).

48) lbid.

49) Arthur J. Gemmell, supra note 19, p.179.
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<Abstract=>

The study on the source of law of Islamic law (Sharia)
- focusing on the western courts and arbitral tribunals in non-Muslim

countries-

Sohn, Tae Woo"

Thanks to the rapid growth of Islamic finance on both international and Muslim countries
levels, the number of disputes that implicate Islamic law(Sharia) also arise even though the
primary law of the contract is that of a common law or civil law. If Western judges and
arbitrators do not understand the reasoning of Islamic commercial contract, especially Islamic
finance in incorporating Sharia law, they would miss the real intentions of the contract parties in
the Islamic commercial contract as well as missing opportunities to use the huge oil money
capital in Islamic finance. By studying the reasoning of the English court in Shamil Bank v.
Beximco Pharmaceuticals as well as other perceived difficulties in applying Islamic law in common
law and civil law courts, the decision in Shamil Bank case is not consistent with the intentions of
the parties or the commercial goals of Islamic finance.

Compared to the Western judges position about the source of law in Sharia, international
commercial arbitrators show a consistent reliance on the use of national laws coupled with Sharia.
Also, there are cases showing that U.S. courts and European arbitrators are willing to use Islamic
law as the source of law in their cases. It is not unreasonable for a Western court to judge a
Sharia related case by using Shaira as the source of law if he or she selected a Shaira legal expert

for the interpretation of Sharia principles.

Keywords : Islamic law, Shaira, Islamic finance, Source of law, Governing law, Quran, Shamil

bank case, Combined law clause, Islamic arbitration
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