A ek & -F
24]1444 A1z (T4 A
20231 1244, pp. 19-3

e
9

19%)

Lo—fn:.u

°]

[

5 gl B vy wa

= Eff
H %
1.4 A . °]&3 F44e 48
0. o|&H S8 dute 1 81k
1. ol&™ 282 9 2. vl vz
2. o]&F F5He 29 V.4 2
.M A

olEH T8 ol H(Sharial):: AFelo}, olstellA= ARelob R ®7|Rh)e] B £

¢

Stol WSk FHANIL Fe FEPES AT FE TS FEIRE TP
= AQ g} Aelobe 140004»&1 o8 oAbEsk Fawe] FmBE Wk ohle} 4
ANE EHG QAR 2 TS w125 ek AR ARloke] AR

I 524} ;20234 119 294, “4"‘2} 20231 129 19, AAEFA LA} ;2023 1294 224,

A et WA E s W

1) Apeleb o)5% 48] PRI o s Qe w LA, el Agtel wet Pl <)

Foe e ols=x ek B4 ol o BANE Akloks ol&wa ool
= 0] Sl FHOR oFFE AR rEl o, FtelA s AkRlobE qlzte] whtof 3 A
2 X3 glc}. Raj Bhala, Islamic law(Sharia), LexisNexis, 2011, p.1441.

2) Akelote] WRl(EER)E A et =, o1Z=mK1jma), 7]ok(Qiyas) S al : %i};ﬂ WYL
A3} ujolm, L Alo] A AN FFhmelA AN AE Pl o
A Fgvtest ool PEARS N> A Held golrh o) zrki ) 4%»&5 32

*

-[r:

o

u
g
i
rr
2

- 19 -



| SEAIH AT A14d AT (5E A19F)

o] == HaHQuran), s--HSunna) 5= AAF thEA A3k stEkE al
Aol FLd= ARlol el HEEA] = Aol Ao} =it o]&F 5117}7P SaEay
2 A ARRlol ghiS Aol 223} FAlel 2| WS} - 4841713 gl o)A F
ARRloprh g o® M8 a QA e ARel n]Fo] B uf, 3kl ARR|olr} 7P Al
2] HAER & F 9= FgAEAA T AAZ) 7 d3-e 3 ¢ g)SuteE e
ool AZIE} ofel W o]&H I7PE #-83kaL Sl= ol&H kel 71 A
o A ol&wt Al ke e Rk o= =
8 <=3 S5 H(Islamic financial law)s 14 3HA] & 7= 9leh
ol" P& FHvhd 54 =71 ol&d wgEel vk s F &8ska sle A
§AI TS U3 52 FEIAA 5 sl s
gl HJT“/Fi}(usal alfigh, - & »]zL8)R)el| wzt Al 27] sj48hA =] 3
T e AR FEATe 2 olEles A Aotk o]z’ £AE A
al7] 918l ol&Ed FHolzhe MR HAAE Wae] ol&Ed S84kl % ellA
WA s ARfol el Wi olEs S7) Ak Aleld& St o]&R F-gll W

ARRlo}b el =Alld TS 2AEkaL slch

AZE HAA L o]&7 %quﬂ M= olEH FgHol A AkRlobet
el A o) dA 247t W o= shte] WAAR AAEA] B olEH 8
W Apzjofe} A 2 fs}»H BLE HAAE 7R o] ohdeks ol &
Hi WAAR AR = A= sickd 22y ofd] A2 ol&H T8l =
AH Fgom =ofd ¢ gl Eut ohet FEd IA AT FgR olsH I
< o Azl wkE 5 flS Zlelt)h ol&d S AkRloh EXiEAkal ;s
o] 2ol o3l vbEefAl= 7o) ozl Akl e} ARt Ake] A Al <]

:i
offt
s
i
rlo
>~
ol
o
&
i
r
1%
o

b1
it
H!
iy

foic)
flo

:

7] e EAE AAs] $I7F F=E Abs](ummah, £ThollA 2] AL A S atels o o] =
vh&el)7} ol F %i—% uf ARE]o}e] “3%01 gk oj&sapt et 2 s Fsl A
T e AT olE Al vt sl AR shedellA] HolE A o] fllla, deh)EA
Az, o] | ARS-E= w‘-’rﬁ"‘—%‘ﬂdOl Mﬁéﬂt‘r. EE-5, “ARRloHelEH )] BE et A
T, WEkedF, 2013.2, 4-59.

3) Az . 2. o]&F F4e 99

4) Jonathan Ercanbrack, “The standardization of Islamic financial law: Lawmaking in modern financial markets”,
67 Am. J. Comp. L. 825, 826 (2019).

5) 1714 slnsstake Skl EvHulema) 2 W EHAlel FrbsHfukaha) S E3HsHe 7N ol
2 Raj, & A(F 1), p.289.

9

:I:4‘

- 20 -



o|&% FHel ool Ha wlayA w

3 == Akelote] mrbe HiH mgoR Holok g Zlo|t} o]2]h AlzfelA] o]
]

2 olEH wEHel AN S7telA oAl A

K
Ho
o2
i)
o
N
il
R
)
ok,
N
X
r

3

2 Egel 22t Abs] 2AE  lsAE o ks Aolvh =3 vl A
S T olET S5l FESte] dAA o7 SAAE Fhetd 5 9lS Aol
o} ofell o] =t o7 o]&R T el w8l ik vlaryH EE 8] Adell
A ol&s S5l Wil He ol&w S8 Y WAAE Aste] AuE Aol

o]&t > 19417] # Al A7Fe] ARIAAY T obsETbelA AlE | A
TA oA FAl =Tt AkR]ol *1#Ql ofzKRiba: 2lHhAIE FA] A F-3tEA
e5k7] wltell o]&w ERistAlEo] Ak otel] A3t FHAlAHS o] BHom AlA )
A FEAI" oA vdAI] Fgolvhe) o]&w 80 Al 1975 A
o Abqd-2-8¢l Fufo] o]&H-E-3(Dubai Islamic Bank) o2 H.a1 glthy) o] &
g S 57132 A ) 22 dub UE HEE AS Fshe Aol ok
2l s EAt 2 o]l FRE SR A EHE H8d AgS FEE S olsH
Fi oA AlE-S diAlsted £719] v, A e FEAk, A 5 A5A

H
As5 E3l WA= o (ela)S ek 725 FkAL slths) o] x| ol&d &

6) A.L.M. Adbul Gafoor, Interest-free commercial banking, A.S. Noordeen, 2010, p.38.

7) Michal J.T. McMillen, “Islamic banking: Some distinguishing regulatory considerations”, SPG Intl L.,
Practicum, vol.28, 2015, p.31.

8) ol&® T80 99 sAET ER3hs Whe] thEu, UN ZA|Abs| o] Aksl o] B Ao o] s}
W ool&=t F471HE A A EAIHKEquity instruments)3} o F-A]2KDebt instruments) 2 53}
glom, Aol FrhehulMudaraba)el kel HMusharake) & 7kl F-2futsHMurabaha), vlo]
AbehBai Salam), o]~Elav, 7tE2= & sAKQard Al-hasan), o]xeHljarah)E EAstE it
Economic and Social Council, Treatment of Islamic financial instruments under the United Nations Model

- 21 -



IS A4 ALE (BH A193)

e Ablobell Q17stel APIA - A AelE ARAI) 1% Fgow A T
3171 o) 2] A2balod, A FE AA| 199 FoAt ohfe} v FEYE o] &3t
F4E o143} Ak FAFI MRS SJabal 17 o ke] ) o)t Fial
& 359 T A0 Felsha glona), A7 360017 g%kl Abelolel] A%

o

& T ad] olEw F55 AlFskaL vkl o HH o]&¥ F-go] we]

A el = sl AblS 3 FAIEFAR 7T dES g ol&H F§713 AP
“HAccounting and Auditing Organization for Islamic Financial Institutions: ©]3}ell A+
‘AAOIFI'Z b ghne] d5l-& 5 4= 9lvh AAOIFIE: o)&% Fgaksle] 221 7 Ao

T RS A 2 AEEE AR B ATE Aol o FA-olAINE, & o

il =

[
Ly
o
il
.
o
_()‘L
=
;2
v

=
&3 FE71HE AT AT L Aelo} EFoR

o= AA o] Akglo} T, o=, A ZFAIH| A 28]3 AAOIFISE 28 o]
W FEAg e FlelA o]

Sl sk et HAISHES Eelal A Svlel FgThe P Elelo} dehad

ooy zE fr

Double Taxation between Developed and Developing Countries, E/C.18/2006/9, p.3.
9) Ghiath Shabsigh et al., Ensuring Financial Stability in Countries with Islamic Banking, IMF Country Report
No. 17/145, 2017.1.5., p.1.

10) Joseph DiVanna & James King, “The Banker's Top Islamic Financial Institutions Ranking: A Bump on a
Path of Progress”, The Banker (Nov.2, 2015), https:/Aww.thebanker.com/\World/The-Banker-s-Top-
Islamic-Financial-Institutions-ranking-a-bump-on-a-path-of-progress(7] 44 4 2023.4.19.).

11) AAOIFI= 19914 ol&3F S§71% - AbdS 913 317, A, A, Aklot 59 7158 AAst
3 AR e FE FA R wQledl AjE nlede] A7)t} AAOIFIZE Al A E5
7N olE® TS At Al 2o AA AL sAIRE, 2 A A2 ek
AAOIFIS= 20231 94 71502 457 =] Fd23), A7, S871, SANQl, 24 & w2
3 <dell s ARk glom, A, AL ATz, g7 2 AR ol 7IE 100 o K9] VES
Hhals] © 3 g)lel. http://aaoifi.com/about-aaoifi/?lang=en(7] A & 2023.9.24).

12) Jonathan, $+e] &=, p.827.

13) ol 7deh, Helo] Aok o]&dt FHH o] Alol IR, FgAlu|ay, s Y ]
W7 o]&% RF sow TAE B8 HEHlol Aok} A2 SN =7t oled SR Al
Aol ofsf wAlFgAelA AREE e W ofn|e] o]&t Fgell 23E & sirh

- 22 -



]

°]

e

S guel el g v x
A df® 2 2F3PE 283 vl ol AN WAAR S
= T}%HS AAS Estste] 7 =i7kek o] oled w47 Al EEskE GF
% ook e olest S el BT Ale ASH ARRloh Al
e Tl Erskalct. oles HelEgE 71 o Akt
A s W et AeR o] #4 Y] obd rbetel Zmsstabge] 4] mH(jtihad:
o|zElstE) o2 gl ity o)Z=vH(ljma) 12| an 7]k (Qiyas)oh A AR BiFCE
HE ke ks Zlolvh whebd] A Aol H8-5= ARlols A5 olE I
sepate] Fard Asleh el = olE Wuk opEt go] &3 Sutel] w8
Aell Aol 7h b geR1) w3t o] Sk A Ae] repAdst Bkl A 5
e AAH 2fnle) ARRlel HeAd wiiel Fof Hnss AsHsta otk ol |
o wg Al Fadh e o Abal 5= Al 22 & AT 5 9l
ok Rl glek 22y o]5 A 250 4%?1 Sl wet AkRjols AjsiAstaL 917
wtell ol&H wgHel EESE A wA] o b okl ol&H S e) 2F
she ol2{gh ol&w Hestel oJ3) o] Foixl= Aol oheh S-5AE d=leh & AR
A2ke] 73 8l of8) wbgelA|aL glom gk vbgelxfof & Aolch sfvksli v}
FFolEst T AN Aklote] M o= Akelo} Stutel wet olgH o
debd 5 QAR ol&H S A olRid ol R AR APgale]el ut
g7 el Wdt AkRloh A3HAdS dstar 917 wiiEelrh olziv) A =7ke] AR
& A7 54 WEel AE fARIAlE AdEe] al& Wt ohet V1 WAk
Aol FolgaL olrk ol A FA, A L cllSTkeAellA nlRE
AL FAM ez IA4H A e AR 54 Srhet AR o $F
Al el =o] glrk o] A7 el
gl 2 AE A7 AdelE olewA ARelE Aol AehA AEEaL sk
=3k AAOIFISH 22 EFARTIRe] ol&3t S4F 258 e o Job w=lsl o]

=
ok
M)
iij
lo,

A Aol & Eolee A

j‘;
)
>~
R
o
o o
)
o
d
;
lo,
kKl
SN
)
e =
At
My
i
i
=
0Z
=
i
of
1
b
ol
%

F31% Wel o] ohle} 0512 ARl sl A FHE UG A
A7l Aol ) Fasieh ohksld mashel fie-e A4 - a4a dis <o, oA

14) Jonathan, &Fe] =1, pp.30-32.

-23 -



T A147 AlE (5Y A195)

/Rol-ﬂd od

]
+%

3l

il

R
A

i

It

]

=]
R

T 3471 o

el
o=

2ol we} 77t v A

5
A4 T

H}

=
=

f

3|

o 25 %

7k

o

2R A

=

<)

el w53

=

1
A A S AT, 2R AR A

L
.

—_
Hel EE

S A

&
g

0{0
3

ol
Tl
00
o

-l

md
AW

contract of adhesion)

L

)

o

SKboilerplate) =32 2

P g

H
jal

ol
=

AEAA ALgEIo A

H

LN

X
s}

e

ol

3}

%

o] AAOIFI

o1

1

R

53)817] 9]

- 24 -

Hopdd oled S5 WEoem H7

[e]
ax

T
=

EH pS|
=

e}, o]

k)
FAbe FAjel2a

L

R

olet, o]

Vogenauer & Stephen Weatherill eds., The Harmonisation of European Contract Law: Implications for

European Private Laws, Business and Legal Practice, Hart Publishing, 2006).

al

A

15) Ewan McKendrick, “Harmonisation of European Contract Law: The State We Are in”, p.5 (in Stefan

W FAANNAE o] FolxIchis) e}

Al ek}l

o
=



A|A} Az} o] & S 8l wrlE w0 2= AAQIFIS} e o]
5 BFAR) Tl v FE 8-S A AR R Sgske wbgolrh o
o] AAOIFI= St uksl sleol whe) 167] Bas A sty Qlorms ity wha)e
Gal= 71golv 77} e B5S 83to 7 Ae o|&Z FgHo] Eo HL4xlt)
B2 S o] A AL, 18 U A1§Txel] we TEsEe] 9l7] e vl
Aeic) 73 B8 Jer) TUFR| 928 & ks Ao 53 A7 A A
Hhajol] AlSE = 49} §A}ske] Ao} A EAlY 4 Qlul= vlgte] 9t} 1
2} B2 a7t ARl g AR E AubE o S gFsl) & o] 2

|7

ARA] ARE, FF-e R FAARe] A= 2 A Akgle] AR HEeR iE

3} FSollA] 2= A Aol FHadtEa Qv I A ARl 3 A

= T&riﬁ Aol Aar, el AL 7IHke R sb7] witell Adatalel wet Aleke A
o =)

Bed Aleke] A¥A o= 5t
= -

(1) UAE

UAEE= 770 ellwl@lo] E(emirates, EF=)10 22 A1 E dulal] I7F2 oA,
o] A A 2 SR 2L 5 799 AR o] Folxl ERIAIE 2
Stk UAEW AFg]ote] z|9]ell el xl= -4 UAE fHell o]sh ARelol= “UAE vt
9] F8 PR 714l dhHa main source of legislation in the Union)"2}x217) 4} )
VAL ARlolk UAE A 5 A91E A, ofel ] BAE ke
E&sla 9A ok zev; 19851 UAE wIAbA el 343F (Federal UAE Law No.5 of
1985 concerning the issuance of the civil transactions law ©]3}ellA+&= ‘UAE edv}ulsj e & <F

A3 Aozt ARlolo] Bk ¢ WP 12 9L sk AUk F, wolxt Pt

i
!

ﬂm

16) Emirater= 758 AAlA T 22 29 AZ(FHE Al olvl (emlr)<>ﬂ o4 ExEe o
A& ek N el Hlo] E(EF)= opFhu], Frlo], AREAL, ol R FokFelel, 2haedkvt
o|n}, Fafo|z} L]t} nhttps:/fen.wikipedia.org/wiki/Emirate(7] 2 °é2023.12.17).

17) UAE advbsiwd, A7z

- 25 -



sl A4 A1z (BE A193)

(figh)e] 72 2 922 (VAE k) 452 olall, 2v] 2 &ljxdol] Zagk 7lo|ch 8)
o] g+ ARg]ote] ek 2250%-:4 shpoll A =AM siAe] BECR AFeRA 7| 9lck
oyl 5 W A7z HdE el A ol W 23Ee] Akelel, A
3o wy (. el wigthd A4E 5 dopa e R Akl A9E S &
23] kL Qlrhiy) o] & fA-2 Akelele] WA A|$lef ARelols AEshs HA 3l
A P R0 A E o2 A 5 olv]el wiEell ARelole] WA |95 EEAEH
tEchey velrk UAE AR Allzell A AFg]ols AbH2del] 4857 edervhe 4
= ubEe] zEigk EEAS AlstATIA olvk & AlFellx= Fabe] 917]<](Dubai

Court of Cassation)35F olu]z} UAE <l el odntugdo] b oz Akg]ofol] 9]ull

d

o

18) UAE alulaid, A2z,

19) UAE odwmlt], Al27=.

20) A 02 vh 7h2(Dana Gas) A 5 5 olek B Aol it shat 798 el o)
o} S Rsts, F Sea ok 494 Friehl Srash ge) FAAA A
o 33 Aol ZAH o]i-S BASHE Zlolsith Y WA vl E F 73 o] o]&
g ARRAARS] A S wbedstar odAIRE, A AR Foke] B (Mudarib FARe 2] <)ol A
TZ]'J Aeofe] A4ghe 278 & glrk= AellA UAE minjell SIibsctar shof thu} 7po] $4

5 kel Folrt o] AIS R UAE Feb-23 5 Hl #AR Q13 £A1e] 98 F lelr] 4]

AAOIFI AFelol 55 A=iabal ARt Hislo] & ol ﬁkhﬂXl o7 wltell FARARe] -2

E% EAA7l=d s A Qo =8 5 5 A= 52 EEE S AR Al
A B3t dxEx] e WE 9}t Dana Gas, Dana Gas Outlines Broad Terms for

Sukuk Discussions (June 13, 2017), https://adxservices.adx.ae/\WebServices/DataServices/contentDownload.aspx

2d0c=953294(%1 A 212023.11.24).

r{r T

21) UAE ol e Abelol 2 gifio® & ZQlA] o] i AH o w qualgae] Aad) ge A
oIk SR chE e Aelefol SIS YIS B Slgeleh ol ot 3
A% 22 5l A A 2R UL 994930 el Use e 3
Ak AAE A58 5 ol 27 Aok AAL A HES $8o)ehn Beksli
Apers] Azl glel, 53] nﬂ Aol w4 2 Aol Bk AAGAE g 2eei. 22 7

T4, “UAE Alefiiel Aol ARelote] 29l-Alok Fapet Abg WAl gt Abe]ol Abe] mlAtA
A7te Aoz, vlayg ), A28 Alls, 2021.2., 448+,

oluf A UAE [ Wim2 1093 vb A1zl ofsl] A1 UAE Akl Al
(Federal law No. 18 of 1993, the Commercial Transactions Law) $J]2-2 UAE oduinisje] Ewuld x|
5 7Hek B A2z whEwl A A8 e 7R oR ©abat 7h oo wiet
b, 1|3k o7t 9l Aol T 2 7leh AP el 2@ el fle Al
A Fee], ela Atae] gl Atele WU FPAe] AgHct ol s ¥k
Agbell= ARRlobE 83| el SeR # & vk alel® Bt T A2z A3
oll = FARRE 7] gt A wae] %*%XE‘H‘% =], frelol W Aol ALEA] o4
thal A EkaL <l

22

—

- 26 -



= .
UAE H 42 tlokat AldlellA zl=r2] wlifi o] ARglole] o gke vk} Afgjo}r} o]
= H9 &4 d3ks ghohs A ok 2 wlsko 2 Jha 9lth B]E UAE aluialHe

3
AP olET T F& AEA Aee} Paluexe] ook Rsle] Aol e

J |
= WolA|ut th 7hs A F-Eold) APA%)LE o)Lw Fg-H20)3) Akg]o} o] Hled®
UAE 211 Aloleof] WA &Ho] glg-S Wolst)h UAE AH7) Ap=re] Wds) x4 &

G719e] A B AelE Fue)] S1aE el F47)3o] AROIFI Tl
wet sl - A EIES S Y-S AGelol & Zolth BE oleld whye] o]
FHYe) BRAE LERAT)E el AAT, W A2 s BR A7

e A deE 2 s A= Al 5 ik

(2) Z|o[Alo}

e Alolols dl ¥R L]l oulS=rEE 137 o ) aduledd o m A E e
ok o] Aol tiolg o] &s e} miR AR duby sl o o] Afe]opd S
7HA AL glek w3k Heo]Xoke ARIA] Aumrlelddd =] IUEE Al
vk Zrize} o|&e W 2e] E3he o] En) ‘=2 -F-EH(Anglo-Muslim) ®HAAE 7}

Q

H
A Qlekan F23 e Belol Aokt Akelote] gt w el s Wakshl A

23) #3x FS.C. decision No. 591/2012; F.S.C. decision Nos. 436/24 & 440/24 of Oct. 11, 2005 (U.AE.).

24) UAE AHbA, A7632~ A|79Z. o] A& 12%714] E1 Al7630l whe} A el Ao g <lAsh
1=

25) 2z F4 20).

26) 91714 ol S AEE S vkl Folelrl 3 delT) AEE ook

27) Tamir Moustafa, “Judging in God’s Name: State Power, Secularism, and the Politics of Islamic Law in
Malaysia”, 3 Oxford J.L. & Religion 152, 157 (2014).

28) ello] Aol AW Al21xe Awtadat Apejobyis] A3 wWaks] stk glon,
Zx 937} &9 odule|~E(Federal List)oll V=] = Altel] WS AASE 4 Qlrlw
ghet 2] 3 9 9l A& (Ninth Schedule)oll Sl= WM, & 2 Ak ol gk Anpsle] &
FAE FF 2 APEE 23 FHAT AP WE-E 238 o) o] olEY a5 A

NE, o

- 27 -



| -EA AT A14d A1s (BE A193)

wefo] Ao} ML A o]&7 F-5A0)e s Al ARelole] i FHE
o2y weo] Ao} o]&d FgHe] FEA S AT A olEH 5§ AE
SA7Ie A= 2 eh30) oo wEo] Ao} A= o] Ao} Fek2a o] H=IAk
2] o} x-9] %) 3] (National Shariah Advisory Council of Bank Negara Malaysia ©
2 RNl Al BIA]] APHA ALE Fof3le] o]&R FEAHS IAEH 3t
332 | Azt 5 ] 18l 20099 Tk ASH 0w AJFEie
= slgiek W Aol Wle] o]&7 S5l T’ 2313 SAC AlseF13e] 1A

Tk gl S cofud el 32 Sl YellA AldE = ol&H S5
e Aol 4] Al7]E AFz]o} Aol g gF Wl TR (@) ARRlot AR-9]13] €]
HaE A (RIS 2EEAY 32 (b) AR ol ARESd ]l s Aol gk s
< T3fofof g}

Holr} SAC Al57aE “o] FHPart)stel A AFEl Aol w2t Alssiel wE o)Lt
F713 2 A6z AFE Zlol mE MY 52 TR ARR]o}l A9 3] ol A W
oAu gt HA el e FER I A skaL sl Aklobe}l AEAE EAlek HEl A

ol
=2
>
e
72
3

il 2

e,

o & ald

of ¥ & ARg]o}l Wigo] EE | lEAEtE AEA Tapg o] AL 7HA = AS gt
o} Fx Dol Ao} & (Constitution of Malaysia 1957). https:/AMww.jac.gov.my/spkiimages/stories/10
akta/perlembagaan_persekutuan/federal_constitution.pdf(%] 4 <! 2023.11.20)

29) ol Ziv] 1958+ o] Ao} FFa ellA] Lol Ao} UL o)&H F57 IAE WA HA
oA o] Alo} FoFo-sfo] aAkz]o}AE-9]<) 3] (National Shariah Advisory Council of Bank
Negara Malaysia ©|3tol|A+= SACE <F3he] AA S e{stAv} SACH AHo&d &+ ol= A9A
< 7WAlekar shedet ool o] Ao} W 4lE o]2] &k SAC A& AEA - v]FEA EASR Q
3 ARglo} dlM T FE W AFellx] SAC A AT TS EAA R JvkE WiF ok 1w
gt a5 T2 AFE| PR} A F-EoldS AR I Aleo] Aglofol fulsiair]el] FE
23 FAse o)&e F5AY PSSt} Zulkifli Hasan & Mehmet Asutay, “An Analysis of the
Courts’ Decisions on Islamic Finance Disputes”, 3 ISRA Int'l J. Islamic Fin. 41, 45 (2011).

30) Barry Rider, “The Virtue of Certainty”, 30 Company Law 225, 225 (2009).

31) SACE 2009 o] Ao} Fe}-e-a)u(Central Bank of Malaysia Act 2009) .2 thA|¥l 1958 e
o] Ao} Z=a}-2-3H (Central Bank of Malaysia Act 1958)ll4] =)= g1t} Central Bank of Malaysia Act
1958, No. 519, art. 16b(1) (2009 |%]).

32) 200911 o Alo} Feke-sinl Al56x Y A|57Fel 3 3 Ao] Mohd Aliss Ibrahim v. RHB
Bank Bhd [2011] 4 CLJ 6540014 theglch & W)L stk Wo| ¢8]e] Weldel =72 7lxx
oittz ®ol oz Hokrh Jonathan, &9 =% p.854.

33) 2009 Fof-231(Central Bank Act 2009, No. 701) #1562

34) Central Bank Act 2009, No. 701, art. 57.

- 28 -



SACell olall A= a1, 1S 1eidk SAC AA ol FEH e Zlo|th o] Fo W7l
T4 ol = BBA3), Hlo]o} <-r}qlse) W Fajulalsne} 7he =Agiakel Aleke] -EA
7 o7 A= A %%ﬂ SACO] et E-& SACO] ARelo} #3138 1FslaL 9l
th30) whepx] o] Aok S Bl W ol&F F71Rke] SACA RFE R

el wret ald] - A gl o) Fge] EESE ol Tolck

jj:u
L
inh
rlo
>
2
_Y‘i
o,
o,

2 5 AMOIFI ARelo} 58 el glo] o aw 24717
o) Aok zapoll £ AAekE AT RS Aetw ek 5 G et

35) BBAE Hlo]o} &-o|i}olbay’ al-inah) 2% B2 7o, ujxgle] ujele
7o 43 ol olf& EIAIAA dEFn “H-r‘ﬂf T EFHES FEE A3}
Afolrt. ule]o} ok-o|utoliz wimgle] 54 APAbE AF Yo UA °] < B F Al
wjealell Al Aojsta, jEdS FA dgor wAE AR dd AkS ATl
l°k°]‘4 o]t ghufo}l A|Fuof wepa wimele d AHAke] AfHlE FAA =, gl
<> 87 3= dFE /A "ok =3 e, sl Ak AR ol s FEE
1 & 7RIk R o7 FAEE 9] T Alfe] T At MR OB FHE FIste]
I A 5 o o]& gulel e Ao g Mol 343t 9| otk 20034 2009
Q7R o|&d 433 452 90%7} BBA -9} FE =] gleir). See Zulkifli Hasan & Mehmet

Asutay, 3+e] =, p.46.

uto]o} ok-thel(bay’ al-dayn)> F-EA|EA A AFF B A R|2A A4 DAY E = A HT(TZH)%

o olsale of debt)dHe 7S ) o] AL o] Ko} W FgAA A o]&H FH, AT-ZH

aE|a oekst g AR e o ARSE = Rdelth AW s, <Ak} H%ﬁ% Tx %

Bai' al-‘inah®} Bai al-dayno] *2#|o] Ao} o] &gt Ffoll 1A 7, o] &3ts] =g, A25-37,

2015, 69'.

Feplshes “u)8 7k F(cost-plus financing)” = “AHE2] F-§ Al 7hvl(financing resale of goods)”

T 2o, I ARRE SHEL] FuzbA e ofA e o] i-& EFAAA AEAHE L

F PAE FAEY Ao mE FulrbA Y ks vl g gl& Rk ofuz), Al

o gk A &5 dAIE F-& SFFo2 IAE At HA) o] HH Felulels #d At

o] A3 AlEE vl o 2 BAEL Fue} Ajghelrt Frsla FohA o2 z18)EI) Institution

of Islamic bank and insurance, <http://www.islamic-banking.com/glossary M.aspx=>(71 % £12017.12.12).

38) SACE t}&3} 72 nlolu} -olufole] 3t vlEolE= Aelstgit): “Islamic Interbank Money
Marketol 42] wlo|u} a-olito} A= thg 2434 385t} & ule|u} ko= AR
ghof| o3| Wte} & 4 olw w7 Fell A3 whetof shar, A== A ribawa |tem°] o]
oo} gk 2 W5, oko] =i, 72-739.

39) %= Bank Islam Malaysia Bhd v. Lim Kok Hoe [2009] 6 CLJ 22; CIMB Islamic Bank Bhd v. LCL Corp.
Bhd [2011] 7 CLJ 594.

r'\

ok
fr
i
)
o
=

36

Nt

m‘i fo
>

37

-

- 29 -



-2 AT A148 AE (B A195)

o]&%t el Wale] A AL to] glo] el Agaly] wltel A4 F
Aol EAISA ek 22 GFKle] BAL Foll st ol e FgAel v
ApRlol a4 Sl e el s Ade] Aol AR Fe AR AA 2
sk whe] Aehao

Ak A 2As Agsh Adsls] 18 vle) 2 ARRegas o
Aol ) o3 2 et e
FA oz AdE el ol F W] A Fe FgAlekld o A5l
el ARES the AR By
Aol 2 A BAE F Wk o2} |
it ol& F4Al, 58] melAN e} FAANNN £ Aol FAYCE 2
Hi ol fol7]= s,

ofeellx] Ame Alelela] AF-2ol AR i Alete] Alole] slubegly] )il
faalA okl TS, dFHE ol FAL el sl ek wl, 1
F03 ol f2 o] o]&% FAFEAL] FANCE W Aol 5 4k
Hog uy] wroleh e} o2l WO ol&dt B4 del Akelol HEHL ol
A AEA7)E AL 5] AN S ek ol ol &% Fge] HE)

= d=delA /‘FﬂOH AeME AR A4S I
v =7k Welels] A HAE o Edd olEsd S5 1A Islamic Investment
Co. v. Symphony Gems N.V. AFZdo]chal) 5 Alzd-2 o] &7t F-gAki ol F83F oJvlE 5
Fol

= AR o5l I AL R Akl ellA] o] Alg A o] A A} 3 Ake|o}
o] odubdZe tslol &Aete GARRAIkS FAR Z1 e Holy] wtelc) & A}
7ol 4] “ApE]otel] wmpEr FEpulsl FgAkS d=ls AR Aokt B Hde
FARRRe] Aleks A kA, FEhatksl Aloke] AF
. 23 A ol&EdH Sk elAe] S5 - A o] o EAE A 93l
whA] 2| = 9k9kr}. rEdF Shamil Bank v. Beximco Pharmaceuticals Ltd. A}7142-8- o <-shey
oA sl Fodt AdeR, o] i G AkRlotel Z|ubaiA] Ed APAS

o
]
o

2o
et
o
2
5
:(I>l£
R
fr
i
At
_o#
R
52
X

40) See Jonathan Ercanbrack, “The regulation of Islamic finance in the United Kingdom”, 13 Ecclesiastical L. J.
69 (2011).

41) [2002] ALL ER (D) 171.

42) [2004] EWCA (Civ) 19.

-30 -



)

°]

e

o Fge) ool g A 13

Pl shs A SR § A Bl FgAAckel £ “dwE A

glote] Y Fof| §]zbate] o] Aok d=iell o3l s E ol o H-gF o] A} 5f
A=l Slslek & APE d=iie] o)&® S AR AS vt slelA F 7HA]
83k AFE ARt AA, AR (lex mercatoria) Y - AE ] A F-2 |57
(nonstate law)ol] 2]&f &%= Aloke Ay atelr] &-4uA] ert o] AL WA =
o] EU 3]d=rolglem, EUE ekl Alkel - &7 el gt 1980 =713 2K1980 Rome
Convention on the Law Applicable to Contractual Obligation)-> A|2Fe] =AM Z v|=7}H
(nonstate law)] AHE-2 F3kaL Ql7] wito|thad) EA AAOIFI AR]otsEat 3ES o]&
g 2 4FE d=el sl e Es Aokl E3E1d 5 qlek ol=lgt i
=2 o] WA W Eel wet iAol 4 glek vbd aidk el AR
o]-gatel| o3| o]&s Fg At AR EFE AZITHH, A F-Eo|sx}r}t vt =
ARZ ARgshs AFRol Aol wE Alof FE FAE Y S lolt) o|A4F
AAQIFI Afelo} 3} e o = i AR E g

]
o] Foid wf o]&7t FgHe] w2 FEelA 82

o1 % e ATA Tl ARlolh FToh AFEA - AAA ) E ARAT)]
sl WE T kel e Y b el S Alele pasha
Kelob 9] a4 Aol & FuI ot Fgol T AslolA S8

=
5L AR WA el B0 shek ol T wswu}. o]g«% =
S o
<]
b

E,
03“:,
FIF
~

bl A S A o5 F5E oISEIE W HAN AT

Fefo] mulio|c), 28R uE A1 WA A o]&H FgHo] F

=

o
A3 Sl A Ske) Apgel wel ekl 4 - A8 a}u}. B g

ml>
\1
P
4o
>
r

¢

43) Id. [1].
44) Convention on the Law Applicable to Contractual Obligations, 1980 O.J.(L.266) 1

-31 -



LA AT A4 ALE (A A|195)

4 20 Shbe 49 o]&% Wshe e ARlel a4

=

=
o] o]&H H WS & Héﬂ% s A A 5 41’4{— el &
] s

-

Selhe] 73 gl Sl e AL olelE ARt A3 uaoﬂ 17}
A ABA Alote] WalAL W S Sl FEAUE ARlol AgHoR gE &
olek. mak o]&F FHel MR £e2 At wes) Bl Ee e
= EAATIE Ao] ofle} o5le] 2ea e AAL 5 e eI P A
7% 5 AR PAES AL WA e 7] A PEE B 2
asje) o)A A Rkl L slao] ol&s FHue 4T
S7he] o) aet FAlOlY S A HolHE HASA Aolck,

o] t=ollA] Aw] R o &% Fge] el B waEA RN 4 UAEE
A5 W3 A FgTIRe] FANA A4 Aol wasked e He
E3) olelgt $AL AFH R St Zlo] BagE Agaialeh ofol ula welo]A

—1H

AT, Abe) sheale] ubale)] wet o4l HEstE of
=

X

&el s i 3

9F 32 AAOIFI Aot 358 a3fshA] 9L ol&st S-g71#e] Ak =3 A%
A Mo I 58S ISk vk o] vhEAl Eah od= WS A o8
Zkell 2J3 AAOIFI ARefot 53} 22 o] &7 1ol AudA R oj&d 547
ofel] 23w ARlvh sl Aleke] ARlol S A oL B Al ol&H %
WS A83ivks Aolth 5 AAOIFI ARRloh F53) 2H2 o] &= F5Hel 4=
L3k 22 iy AgAkRAE d3e] FoAA of o]&w Sl 12 FEelA 782

[e]

T e Holth mat oles S 78 FAle A AR ARk &
A AROIFI 329} 322 32 8] 2 2Als ARRIgem=A pprh &3t

MR 2 T Aol S glol Foms FFe] BAL T 5 ole B

-32 -



37} o] %oi7]

A
)
3=

o)t F§4)

L
.

CER

= AAOIFIS} 78 =H4)

3

=1L A~ Qq O
3t 8-S

o 43

[eE Aoy e

=

=

-33 -



| -EA AT A14d A1s (BE A193)

ikl
Kl
MO
ok

ZUEE

7], “UAE Aok el o] Akz]ote] x| 9]-Alek 5ok AP W7ol thgh Ak}l Ak
HIA A A)ZkS FAlom e nlwlEh A28 Al1s, 2021.2.

A5, “Akelo} 113 F= % Bai' al-inahe} Bai al-dayno] o] Alo} o|&wt T4
of P13 <3, qharo]&3ats] =%, A125-3%, 2015.

e, “ARe]olel &) Bkl et o1, WEedT, 2013.2,

e=E8

A.LM. Adbul Gafoor, Interest-free commercial banking, A.S. Noordeen, 2010

Economic and Social Council, Treatment of Islamic financial instruments under the United
Nations Model Double Taxation between Developed and Developing Countries,
E/C.18/2006/9

Ghiath Shabsigh et al., Ensuring Financial Stability in Countries with Islamic Banking, IMF
Country Report No. 17/145, 2017.1.5.

Raj Bhala, Islamic law(Sharia), LexisNexis, 2011

Barry Rider, “The Virtue of Certainty”, 30 Company Law 225 (2009)

Dana Gas, Dana Gas Outlines Broad Terms for Sukuk Discussions (June 13, 2017),
https://adxservices.adx.ae/\WebServices/DataServices/contentDownload.aspx?doc=953294(%
A1912023.11.24)

Ewan McKendrick, “Harmonisation of European Contract Law: The State We Are in” (in Stefan
Vogenauer & Stephen \Weatherill eds., The Harmonisation of European Contract Law:
Implications for European Private Laws, Business and Legal Practice, Hart Publishing,
2006)

Jonathan Ercanbrack, “The regulation of Islamic finance in the United Kingdom”, 13
Ecclesiastical L. J. 69 (2011)

-34 -



°]

e

o Fgel ool g wangA 1%

Jonathan Ercanbrack, “The standardization of Islamic financial law: Lawmaking in modern
financial markets”, 67 Am. J. Comp. L. 825 (2019)

Joseph DiVanna & James King, “The Banker's Top Islamic Financial Institutions Ranking: A
Bump on a Path of Progress”, The Banker (Nov.2, 2015)

Michal J.T. McMillen, “Islamic banking: Some distinguishing regulatory considerations”, SPG Int'l
L., Practicum, vol.28, 2015

Tamir Moustafa, “Judging in God's Name: State Power, Secularism, and the Politics of Islamic
Law in Malaysia”, 3 Oxford J.L. & Religion 152 (2014)

Zulkifli Hasan & Mehmet Asutay, “An Analysis of the Courts’ Decisions on Islamic Finance
Disputes”, 3 ISRA Int'l J. Islamic Fin. 41 (2011)

- 35 -



2=}
=2 v

o, 2 A Zp) ol
1715 0] olizh ARz} A

i

k)

io] 3
o

2]
A HAA

1

R

7]
siape] el stel wel

(Sharia)<]

7.9

=

o

R

=)
Agetate] 24 47 o

(e}

< O
=

%

T A147 AlE (5Y A195)

1

.

il
!

=l
i R e

]

H

oh:\

A
S7he] oled FgA Al S heka o] &

AR ASAA 5 e 2

+%
141 54 ARefofell vlstrAt

3l

=

Q) o)&st Fge] Fou FohE 1418 W Faw] FlelA AP F7ke] Aol wet

24 A3elA 8 5 3l

< A

EE]
[}

i

ol

B

ox

N

sle] =i’k 4f

107)% Zo] ohe} <
A7) A

Eo
)

3|
F
A

=
pus

[e]
=
L

9

] o
H

A A} AL

== AAOIFI *~

A= 81s A 2

L

.

1

.

Al

H

JJof . 75t YAESE A

A

oll4 %41 UAE

T
=

sk o)
o] ge

o}, olel wlal Wl¥d Folel Qe Akelol 914

o] Fgoll A7 WA 3
85}

FRste] FAEA A Aol7) Al

=

T

ars

pe]
L

A

L=y

[}
%
2o}

£is

Fozn P &

o Q]
& Ak

7

=

N

djo
e
o))
N

3}
=3

e

2T 241 A ol AAOIFI

3z
ar

A 5 9le

o

AL

LS

o)

o zx 3k

=
-

A= A Aol glel
- 36 -

=

oIl A



37} o] %oi7]

3T %
)
3=

o)t F§4)

L
.

CER

= AAOIFIS} 78 =H4)

3

=1L A~ Qq O
3t 8-S

o 43

[eE Aoy e

=

=

S| ARA T, oFstellm#H o]

s

571

2=
=

, o1&, AERloh, o]

2o

FA

E, w#lo]Alel, =

- 37 -



o -5

T A147 AlE (5Y A195)

T
[

<Abstract=>

A comparative law study on the introduction of Islamic Financial

Law

Sohn, Tae Woo"

Islamic finance is an international alternative finance which has grown rapidly over the decades.
Islamic finance law(IFL) has been brought in an emergent legal system by reintroducing of
Sharia-complaint transaction in secular legal system especially financial one. The characteristics of
IFL contributes to the development of private Islamic legal standards and integrating IFL as an
emergent legal architecture within the global economy. Contrary to the tradition Islamic
methodology(usual al-figh), IFL contributes to reduce greatly the role of jurist in developing the
relevant law because of the demand of the market, market forces and financial practices, even
though fundamental theoretical differences about the interpretation of the Sharia remain in
Islamic financial markets.

The particular composition of IFL varies according to the adapted countries'legal system that
has chosen to facilitate and regulate the Islamic financial industry as well as the method of
introducing IFL. For example, a UAE court is unlikely to deal with an Islamic finance dispute in
a manner that is different than conventional finance. It is opposed to the UAE commercial and
civil codes which is influenced by or reserves an interpretation role for the Sharia. The IFL in
Malaysia represents a nation-led, top-down approach to its adaption. These kinds of national
top-heavy roles in the introduction process of IFL have developed a specialized legal and
regulatory system for Islamic finance. On the other hand, English courts'objective interpretation
approach gives effect to the contractual provisions of Islamic financial transactions without

considering Sharia. However, it means that Islamic standards, such as the AAOIFI standard,

* Professor, School of Law, Pusan National University.
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incorporated in the widely used contract form can be easily adapted in the court without the
consideration of Sharia’s compatibility. Therefore, for the successful introduction of IFL, it is

necessary for an self-implemental institutions to adapt the norms of IFL enthusiastically in their

legal system as well as the standardization of IFL.

Keywords : Islamic financial law, Islamic law, Sharia, AAOIFI, UAE, Malaysia, English law
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