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<Abstract=>

Regarding the Non-Compete Obligations of the Transferor
- Centered on the Supreme Court ruling(Case No. 2021Da227629) -

Kim, Sun Jung

Recently, The Supreme Court ruled that even in the event of a subsequent re-transfer of the
business, the original transferor remains bound by the non-competition obligation for the duration
of the stipulated period. This is because the legislative intent behind the Commercial Code’s the
non-competition provision should remain applicable in cases of a subsequent re-transter of the
business.

Regarding the legal nature of the non-competition obligation, there are two primary
perspectives: the contractual view and the legal policy view. Considering that the object of a
business transfer includes de facto business advantages and goodwill, | believe that the
non-competition obligation in the Commercial Code and the conclusion of the subject ruling can
also be explained by the contractual view.

While | agree that the conclusion of the subject ruling possesses conctrete validity, in the
section regarding the perfection requirement for the assignment of nominative claims, the court
recongnized an exception to the general principles of the Civil Code without providing an explicit
rationale. So | look forward to more profound academic inquiries and clearer judicial guidelines in

the future.

Keywords : Commercial Code, Business transfer agreement, Non-competition obligation, Duty of

forbearance, Creditor's subrogation right, Assignment of nominative claims
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