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<Abstract>

In October 2011, the Supreme Court affirmed the Seoul High Court’s 2007Nu8623
decision which recognized that the plaintiff SK 7Telecommunication (SKT) which
provides mobile telecommunication service as well as online music service Melon,
neither abused its market dominant position in mobile telecommunication market to
restrain competition, nor undermined consumers’ benefit in online music service market,
by its closed Digital Right Management (DRM) policy. First of all, although SKT asked
mobile phone makers to provide SKT MP3 phones with can play DRM MP3 music files
provided by Melon (Melon files), it did never force its telecommunication serve
customers who uses SKT MP3 phones to buy Melon files. There was no tying
arrangement. However, the lower court erroneously accepted the Korean Fair Trade
Commission (KFTC)'s argument that SKT did force its users to buy Melon files by de
facto tying. In addition, KFTC never proved that SKT occurred any anti—competitive
effect or adverse effect of consumers in the Online music market through SKT MP3
phones. Instead, KFTC just argued that the rapid growth of Ale/on in the Online music
market was the result of abuse of dominant position of SKT in the mobile
telecommunication market through SKT MP3 phones. Again, the lower court
erroneously decided that the rapid growth of Melon was the result of leveraging
dominant position of SKT through SKT MP3 phones. But the lower court rightly

denied ‘abuse’ of dominant position of SKT. The Melon Court just affirmed the main
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A HetAE )8 W (Professor, Pusan National University of Law School of Law).



part of the lower court’s decision: denying abuse of dominant position of SKT.
Therefore, contrary to some commentaries on the AMelon case, it cannot be said that
the Court affirmed theories of de facto tying as well as monopoly leveraging
acknowledged by the lower. To avoid any misunderstanding with the meaning of the
Melon case, of course, the Court should have appointed that the lower court’s theories
of de facto tying and monopoly leveraging was absurd and unacceptable under Korean

competition law.
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30) oW A A 533790l T AFAA Y] SHEE o] &ate] T E AAdA BATAE &
AT, & ARG 543 gt AAAGaRst gleg®E Ay A2z kel sgEc)
= ©°|2. Herbert Hovenkamp, Federal Antitrust Policy, 4th ed. (West, 2011), pp.
459-460.

31) Cf. Michael D. Whinston, “Tying, Foreclosure, and Exclusion,” 80 Am. Econ. Rev. 837
(1990), pp. 837—858; Steven S. Salop, “Economic Analysis of Exclusionary Vertical
Conduct: Where Chicago Has Overshot the Mark,” in Robert Pitofsky (ed.), How the
Chicago School Overshot the Mark: The Effect of Conservative Economic Analysis on
U.S. Antitrust (Oxford University Press, 2008), pp. 144—147; Nicholas Economides,
“Tying, bundling, and loyalty/requirement rebates,” in Einer Elhauge (ed.), Research
Handbook on the Economics of Antitrust Law (Edward Elgar, 2012), pp. 125-130;
Louis Kaplow, “Extention of Monopoly Power Through Leverage,” 85 Columbia Law
Review 515 (1985), pp. 515—556.

32) Cf. Robert Bork, Antitrust Paradox (Basic Books, 1978), pp. 362, 372; Herbert J.
Hovenkamp, “Tying and the Rule of Reason: Understanding Leverage, Foreclosure, and
Price Discrimination” (March 1, 2011), http://ssrn.com/abstract=1759552; Ward S.
Bowman, Jr., “Tying Arrangements and the Leverage Problem,” 67 Yale. L. J 19
(1957). &4 2004\ Trinko ¥A0°] Y427 AelHovenkampe 19973 A9 A (3
T3 el BAL7] el AuagAgoe]l AAlEddA HE #wlE A-DS Kodakel 39+=
=42 g gR2A AHy utolgla 3 RS v A8 o3 {Image Technical Services
v. Eastman Kodak Co., 125 F.de 1195 (9th Cir. 1997), cert. denied, 523 U.S. 1094
(1998)} AWydelA  dAHEx o2 Aus ooz HyFE wlb itk Herbet
Hovenkamp, “The reckoning of post—Chicago antitrust,” in Antonio Cucinotta et al. (ed.),
Post—Chicago Developments in Antitrust Law (Edward Elgar, 2002), pp. 7—14.

33) Jefferson Parish Hospital District No. 2 v. Hyde, 466 U.S. 2 (1984) (“When...the
seller does not have either the degree or the kind of market power that enables him to
force customers to purchase a second, unwanted product in order to obtain the tying
product, an antitrust violation can be established only by evidence of an unreasonable
restraint on competition in the relevant market.” p. 18; “Tying arrangements need only
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be condemned if they restrain competition on the merits by forcing purchases that
would not otherwise be made.” p. 28) (UZ& H7}). EydelX e 7927 F4% T
A AfRE MU AT EL RHE DA AP AN 3709
U ARG 5 =YY EAR F2 R YA uIdA 7YBrE 9 & F
ol wel HRY AL RYBERS BAY A2E W AR DFeld S Ak,
9 Jefferson Parish Hospital 1319 7% 91(33 B 259 n33 orh)7t 9o H4
o BAEo] el Stel oA LE BES @ AHTEAN)E Aus A5 /]
HE A ﬁol‘ji Yzt A A1zl AvtEE 719B7)ga F=4elr] wiel, M
W oA1Z S8 o7k ool Aol

34) United States v. Griffith, 334 U.S. 100 (1948).

35) United States v. Paramount Pictures, 334 U.S. 131 (1948).

36) Berkey Photo v. Eastman Kodac Co., 603 F3d 263 (2d Cir. 1979), Kerasotes Mich.
Theatres v. National Amusements, 854 F.2d 135 (6th Cir. 1988), Advanced
Health—Care Servs. v. Radford Community Hosp., 910 F.2d 139 (4th Cir. 1990) %

37) Caltin v. Washington Energy Co., 791 F.2d 1343 (9th Cir. 1986), Alaska Airlines v.
United Airlines, 948 F.2d 536, 548 (9th Cir. 1991), Fineman v. Armstrong World
Indus., 980 F.2d 171, 206(3d Cir. 1992), Virginia Atl. Airways v. British Airways PLC,
257 F.3d 256, 272 (2d Cir. 2001) &

38) Verizon Communications, Inc. v. Law Offices of Curtis V. Trinko, LLP. 540 U.S. 308
(2004).

39) Trinko 4ol %19 #AWYA #H AWstaAY FxSE Ae FoAdRT o] 44
B =8 H4 10088 38 7432 BRlth, o] Ae bk FA oz oAy v
%, Timothy J. Brennan, “Trinko v. Baxter: The Demise of U.S. v. AT&(and)T,”
50 Antitrust Bull. 635 (2005), pp. 635—664; Edward D. Cavanagh, “Trinko: A Kinder,
Gentler Approach to Dominant Firms under the Antitrust Laws,” 59 Me. L. Rev. 111
(2007), pp. 111-140; George A. Hay, “Trinko: Going All the Way,” 50 Antitrust Bull.
527 (2005), pp. 527—548; Roger D. Blair & Christine A. Piette, “The Interface of
Antitrust and Regulation: Trinko,” 50 Antitrust Bull. 665 (2005), pp. 665—686; Michael
A. Carrier, “Of Trinko, Tea Leaves, and Intellectual Property,” 31 J. Corp. L. 357
(2006), pp. 357—374; Spencer Weber Waller, “Microsoft and Trinko: A Tale of Two
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A ool sl FAHNAY Trinko BAS A AL Qlrh4D

o] AbdelA T YAdo] o] &nt FEA A (two—sided markets)olZol 7]
gto] AR Holo]l S A=A AR EHEA Foy, ddeA = %kﬁ/\]’%
ol 7% WEY (bundling)S Ea) AFAMY Hol7} 7hsdits FHE glon
242) o] Ao 3] FrtH o w2 AESHELH Roche/Tirole 59 %HA

HEA 4ol Exst= 27) AolA 719e] kA gk Ao|th.45)
add o] AR B ol EAMHI A MP3HEREA = MEYA

Courts,” 2006 Utah L. Rev. 741 (2006), pp. 741—-760; Daniel F. Spulber & Christopher
S. Yoo, “Mandating Access to Telecom and the Internet: The Hidden Side of Trinko,”
107 Colum. L. Rev. 1822 (2007), pp. 1822—1907; Jonathan L. Rubin, “The Truth about
Trinko,” 50 Antitrust Bull. 725 (2005), pp. 725—742; James A. Keyte, “The Ripple
effects of Trinko: How It Is Affecting Section 2 Analysis,” 20 Antitrust 44 (2005), pp.
44—51; James E. Scheuermann & William D. Semins, ‘A New Method for Regulatory
Antitrust Analysis — Verizon Communications Inc. v. Trinko, ” 12 Rich. J.L. & Tech. 1
(2005), pp. 1—28; John Thorne, “A Categorical Rule Limiting Section 2 of the Sherman
Act: Verizon v. Trinko,” 72 U. Chi L. Rev. 289 (2005), pp. 289—308; Anthony J.
Lazzaro, “Monopoly Leveraging in Verizon Communications v. Law Offices of Curtis v.
Trinko, LLP: Why the United States Supreme Court Should Draw a Clear Line for
Anticompetitive Behavior Violative of the Sherman Act,” 51 Clev. St. L. Rev. 235
(2004), pp. 235—262; Adam Candeub, “Trinko and Re—grounding the Refusal to Deal
Doctrine,” 66 U .Pitt .L. Rev. 821 (2005), pp. 821—-870.

40) Cf. Nicholas Economides, “Vertical Leverage and the Sacrifice Principle: Why the
Supreme Court Got Trinko Wrong,” 61 N.Y.U. Ann. Surv. Am. L. 379 (2005), pp
379—414.

41) AA ool 531 A elA] o)l Wi B AAY doms E‘r%% Fz F4
A EEEE A g@ wd AN do] olgs FAow” AAMAT A259

(2012), 251—-262W.

42) Cf. Yong Chao & Timothy Derdenger, “Mixed Bundling in Two—Sided Markets: Theory
and Evidence,” Carnegie Mellon University Research Showcase (2010), http://repository
.cmu.edu/cgi/viewcontent.cgi?article=1565&context=tepper.

43) Cf. Jean—Charles Rochet and Jean Tirole, “Platform Competition in Two—Sided
Markets,” Journal of the European Economic Association, Vol. 1, No. 4 (2003), pp. 990-
1029; Bernard Caillaud & Bruno Jullien, “Chicken and Egg: Competing Matchmakers.”
The RAND Journal of Economics, Vol. 34, No. 2 (2003), pp. 309-328; Mark
Armstrong, ‘Competition in Two—Sided Markets,” 7The RAND Journal of Economics, Vol.
37, No. 3 (2006), pp. 668-691; Jean—Charles Rochet & Jean Tirole, “Two—Sided
Markets: A Progress Report,” The RAND Journal of Economics, Vol. 37, No. 3 (2006),
pp. 645—647.

44) Aol of"l AF(AAY, HFEH A ALH, HE Z2AA ALY])E Bel o] &8F
2 g AT A} =4 HrtEE dA4S wei)

45) AT, AEAE AR A9 AEAE o gAolA AT A A B A
= AR F4RE S 445 v Aol o) FuaE ga s,
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46) Daivd S. Evans, Andrei Haigu & Richard Schmalensee, /nvisible Engines: How Software
Platforms Drive Innovation and Transform Industries (The MIT Press, 2006), pp. 1—15.

47) Cf. Daivd S., Evans & Richard Schmalensee, “The Antitrust Analysis of Multi—Sided
Platform Business,” University of Chicago Law School Coase—Sandor Institute for Law
& Economics Working Paper No. 623 (2012), pp. 39—72.

48) Cf. David S. Evans, “Two—Sided Market Definition,” in David S. Evans, Platform
Economics: Essays on Multi—=Sided Business (Competition Policy International, 2011)
[o]8} ‘Evans (2011)’], pp. 135—-160; David S. Evans & Micael D. Noel, “Defining
Markets that Involve Two—Sided Platform,” in Evans (2011), pp. 161—189; Daivd S.
Evans & Richard Schmalensee, “The Industrial Organization of Markets with Two—Sided
Platforms,” in Evans (2011), pp. 2—29.

49) Cf. Evans & Schmalensee, supra note 43; Richard Schmalensee and David S. Evans,
“Industrial Organization of Markets with Two—Sided Platforms,” Competition Policy
International, Vol. 3, No. 1 (Spring 2007); David S. Evans and Richard Schmalensee,
“Markets with Two—Sided Platforms,” in /ssues In Competition Law and Policy (ABA
Section of Antitrust Law), Vol. 1, Chapter 28, 2008;
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61) Cal. Bus. & Prof. Code §§16270, et seq. & §§17200, et seq.
62) Consumer Legal Remedies Act, Cal. Civil Code §§1750,. et seq.

63) Thomas William Slattery v. Apple Computer, Inc., U.S. District Court, No.
C—-05-00037-JW (N.D. Cal. Filed January 3, 2005).

64) Melanie Tucker v. Apple Computer, Inc., U.S. District Court, No. C—06—04457—JW
(N.D. Cal. Filed July 21, 2006).

65) “Jury finds for Apple in iTunes case, throws out billion—dollar” (December 17, 2014),
lawsuithttp://arstechnica.com/tech—policy/2014/12/jury —finds—for—apple—in—itunes—case
—throws—out—billion—dollar—lawsuit/

66) http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/07/126 & format=HT
ML&aged=0& language=EN&guilanguage=en..

67) http://ec.europa.eu/competition/antitrust/cases/dec_docs/39154/39154_629_10.pdf.
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3) &2

68) “Apple DRM is illegal in Norway, says Ombudsman” (24 Jan 2007), www.out—
law.com/page —7691.

69) “SONY Fined by French Court for DRM Music” (January 5, 2007),
http://www.technollama. co.uk/sony—fined—by—french—court—for—drm—music.
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75)  Michelin v. Commission (Case 322/81) [1983] ECR 3461, paras. 57(“special
responsibility not to allow its allow its conduct to impair undistorted competition on the
common market”); Irish Sugar plc v. Commission (Case T-228/97) [1999] ECR
11-2968, para. 112; Microsoft v. Commission (Case T—201/04) [2007] ECR II-3601,
para. 229; France Télécom v. Commission (Case C—202/07) [2009] ECR I-2369, para.
102.

76) Cf. Alison Jones & Brenda Sufrin, £U Competition Law, 4th ed. (Oxford University
Press, 2011), pp. 366—368, 372—373; Richard Whish, Competition Law, 6th ed. (Oxford
University Press, 2009), pp. 189—197.

77) Cf. Laurence Boy, “Abuse of market power: controlling dominance or protection
competition,” in Ulirich, Hanns (ed.), The Evolution of European Competition Law
(Edward Elgar, 2005), pp. 211—212; Duncan Sinclair, “Abuse of Dominance at a
Crossroads—Potential Effect, Object and Appreciability Under article 82 EC,” 25 ECLR
491 (2004), pp. 491-501; Jones & Sufrin, supra note 69, pp. 366—367; Whish, supra
note 69, p. 191.

78) T Yo] A= FAA A
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(ed.), Antitrust Stories (Foundation Press, 2007), pp. 249—250.
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“Essential Facilities and Trinko: Should Antitrust and Regulation Be Combined,” 61 Fed.
Comm. L.J. 133 (2008), pp. 133—148.

88) Trinko SA) WFAR Aspen Skiing HAL 2ule] disidE v3& #FZ. John E.
Lopatka & William H. Page, “Bargaining and Monopolization: In Search of the Boundary
of Section 2 Liability between Aspen and Trinko,” 73 Antitrust L.J. 115 (2005), pp.
115—152; J. Robert Sears & Clayton E. Gillette, “Where did Aspen Go: How Courts are
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Eleanor M. Fox, “Is There Life in Aspen after Trinko — The Silent Revolution of
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FRANGe A8

The Application of Competition Law over The Breach of FRAND
Commitment of The Standard-Setting Patent Owner

A= (KANG Sang Wook)T

<Abstract>

In these days, both intellectual property law and competition law are trying to
supply new and more advanced technologies and products for consumers at a lower
price. Focusing on this side, the recognition that the objectives of both lie on the
increase in consumer welfare has gradually spread. But some actions of the standard
essential patent("SEP") holders have brought the allegation of the breach of
competition law worldwide when they practice their patent rights. Accordingly, each
country's competition authorities and courts began to apply competition law to the
breach of the FRAND commitment by the SEP holders. Accordingly, the legal meaning
and nature of the FRAND commitment became important. In light of standardization
bodies' IPR policies, bylaws and the FRAND commitment, if the essential elements of
the contract(largely royalty) are included in the contents, it may be granted
contractual binding on the FRAND commitment. But if those are not included in the
contents, the FRAND commitment imposes no more obligation than the obligations of
good faith in bargaining to the SEP holders. In this article, a plan to grant contractual
binding on the FRAND commitment at the level of preventing the breach of the
FRAND commitment by the SEP holders is suggested. If the FRAND commitment has
no contractual binding more than just a meaning of simple declaration, the principles of
civil rights abuses can be applied to stop the breach of the FRAND commitment.
However, it is difficult to give significant meaning because the Supreme Court has

narrowed the application of the principles. In this article, I dealt many issues

x W =RO 9016d KAIST E&ndjagad A2 QA et zz 138 XALerg HF=F o
o whal,

o
tAEITHY 1“&%/\}(H1gh Court Judge at Seoul High Court, Korea)



concerning principle FRAND commitment offenses — a refusal to license, over—billing
for the license fee and setting of discriminatory license condition. The significance of
this article is to review the specific applicability of "the monopoly regulations and fair
trade law" on the FRAND commitment offenses comprehensively.

<FAo]> FFE53], FRAND Zof, 47N, 3 4ATA

<key words> standard essential patent, FRAND commitment, competition law
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1) Microsoft Corp. v. Motorola, Inc., 864 F. Supp. 2d 1023, 1029-32 (W.D. Wash. 2012).
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and FRAND Royalties, University of Minnesota Law School Legal Studies Research
Paper Series Research Paper, at 7.
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AT B9k}

olo] wi} AAHAL QualcommAte] 9 7F HH3 Ao FALAA g A
T HAAA PL1A, 5Hg mrt EAtEA e 5415 Aol AEA

of #ate] Alglstojof Fth= HAR 14BAS AT I S5E
" o] AFALS 2009. 4. QualcommAl7F 89 9,100%F ¥ E A et

Broadcom= AFAlo] #7138k Zh=re] E3 2 AAW AH A5 FH 2 FH57| =
oo wn FrEATE old we} QualcommAl 6§H°ﬂ AAA g o] A=A
of Fo ek HF A Feho] o] FA A ofyt A FAH S

© FRAND e} gjubo] Mul Al2zo] wahs 4944 o ng
g AASgE dolA 9 was oot A 9 239 &
GFE $ue W 53@AL FRAND 2Hef 25 At Qe ® ALEAH 9
EIR) E=1

zka1 ok QS 3 AIA o] Fo Tk A=0] 7]_1} A A O] g Ao

H

o &£ o N &
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AU 258 WA A E BA 3 FoFY9Ae] Y2AY ofm @ 35l
% el PAE 9Pl fnhe AAA, ohduW o] A S5 4F uRe
AR B FFHL RAR AQA Bl PAW AFL A B dne
AHE Qek1o)

RN

oA A A ofE Abelo] AFolA =2 A S3E e
I

Jure Faago, MAARe oF A4 FA% gt olfE ofZe

@ FTA V. Rambus A}7120)

9 AL Rambus?} JEDEC(Joint Electronic Devices Engineering Committee)
g Zsh| ol diske] ARl S &Y it AME S BHelH| ofugk A 9
7|zo]l BFoE QY Fo] FF5AS YA Ao] HAE HUT

Rambus= "= WH=A] A& AAFA=ZA, 9 AAGES HFE ARy Vs
Mdste] g 539 AFSAAAS AzPAEANA STt Fiu ZEEHE AT

W= Aol

Rambus¥ 1990 SDRAM ®lXg]e] AdalAel DRAM wlReE sfetasle] £3
TES otk A WEYEE HAFHe 4F 2 2 Ve Ads 8 2
ag  Aoe=m  HIFEH FXol  AHAH  9¥es Fedl,  Rambuse

SDRAM(Synchronous Dynamic Random Access Memory)< 7Wdtéto] EF317])
= el ARSI (EIA)Y wbeA #537]F(Joint  Electron  Device
Engineering Council; JEDEC)E &3] ®Z+3E A|%Z3}th. Rambust 19914 12
2 JEDEC 3|9 A& o= Fofatgdar, 1992 29 HE AA 3 A A It &
Al JEDEC> SDRAMS®| x+3} Ajglo] wsfo] =9 Fo|lal, Rambus= SDRAM
ETEYY FAFs da JFrAow 5538 Wtd tis =& st Uit

JEDEC2 1993 5¢€ SDRAMS ¢4H xFoz AgsgEd, o7|de
Rambus®] -+ 7}« 54 AF7|sEe] xFHo 9da, 19959 10€ DDR
SDRAM(SDRAMOIA  adlol=d 7]%) ®wsts 3 =995 AFsadrt.
Rambust ¢ %9 53] DDR SDRAM®| %#d| S0z on—chip PLL/DLL
7es BRE el § Vlse] ¢ BEd F8IdAE

_ﬁ_ = z,\]_oﬂb =5
WskA]l eokal, 58le e shAl %9kth. JEDEC]

T H

=]
=
i R

19) 953, AA=T F=x.

20) FTC v. Rambus 522 F.3d 456 (D.C. Cir. 2008).
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A7 wiE Salol date] FAAA EE Fud FEo SR 9@
2t sgatolof dtl, Rambusi ol 958 akA oty wEd] 1996
d 69 Fwed AF Mg W] fskel WMEALY WEY A e

12}

2t

of Rambus®| 7]1¥& 574 AF7]% 271 2 Rambus7b 1999W¢] 53 H5E vl
EA AR7IE 2707 £330 99t RambusE 1999dF-E

9l DDR SDRAM 7|&ell #g 471 54 AF-7]zel s S5sds F4st
AZAAES R golidx AA 3 HAAS AFE 8
Agoe BN AA T A5 A7IsT

Rambust= 2000. 8. 8. IAUAS HU=2 9 53 T Hals ddoz 53
AallaA B AE A7Iesla, ofd diste] AFHAS 2000. 9. Rambus?t
E3Z JEDECO F/slA ¥ ZFow HAAE o]Fd EFHH T 422
A7 AL F7347]197¢1 JEDEC 58 A S fvkek slojm v o} Fo]
wA8HE 7194 9l (fraud) Bt AS 59 wAE #7183

53Ak 9 14 Lol A2E M Yol AW A HFE HEH
A2kl Rambus?t 719 &5 A7 E sliom g 3507 & &=
AH(punitive damages)< stE2E BAstgth TE3b7 47 )
395 Rambus7} SHFEA o] P3hA] ¢k Ao] A7|PHE <

Rambus7} 1A @A EEate] ahsiat, Ada 1
ARAS 37]5k%lth. = Rambus7b 5318 &9 Folgte AMAS vE 1F3]
Toll A FArk steletE, ol WA Yol F=H el A (fraud)dll EshA &
=tk FAEEIEE ofell tiEl Iy de] AWt el FasANt, Fivt &
& o] E3ALAS Rambusd T4 % AU}

AdbA Qo] FAol Je F, FTCE Ex#e xAZ AlFate] 2006. 7.
Rambus®] 7|9+ F9)7F glodldetd O %38 7177 Rambus®] 5317]1& di4l
o HAVI=S 7exTd EFAAAY, @ Rambus®] 7|ES Tl XS
7o #3te] Rambus® 3tolw FRAND oS s Q73S Zo|n=
Rambus®] 9= MWW A2x 2 FTCY A5zl gwtddn ddsigit. =
FTCE 999 @ E=& @2 F92 Rambus?] 717t ¢ Alo]e] AFAAAES 1A
3t aL, olo 7]13}e] Rambuse] <] YHA o]

olo] th3dle] Rambust 2007. 4. 4. A3k

-
se

o

)
Lo
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FTCe 9 d4& w7]skit. 71 o]+ Rambus7h 7|3t

HA71Ee BEow A9ae Adn Ed WA A9 Aa A Asol @
Asn SreE BRFAN el H7] AdNE A4 Aeks AAE B

Ach
rir
o,
ol\
o
i,
fo
o
=
)
—
(@)
N
)
-
Ll
o —
o|\
ol

A 1A 23191 7] wliEell FTCe 573 7]
L e 9488 glde Aeldn 2 olfF=E Rambus® 7|WHA 97t
FTCH Al5xe] E374% AAWH ddsthe F+45 wolsolx] okt FTC
= dastglont AR HAS o] & 717kl
AWgAH YL VA E Fol ma YA 23S vtetEE =Tt 3l
S W SRFARE AANE M Aok A, 2" a2 7N g9 Qs
EFEAY Ayt WAE 7beAdo]l dofof gk AE Qs ¢ A9 9
ofF Auy utaert 57] feiAE ol RE5EF B =A< 7w
A BAAG a3 B oo]E Atolo lAFAgt= 8710 YT EofoF gt Aol

T o) wA s AT QAo i AW BE AG AN A W)
A7 AP etk ARl o2/ Rtk WwE Fssria welth,

® Negotiated Data Solution AF72D)

$] Qualcomm AFA¥ Rambus AFA2] JgFo= FTA+= Negotiated Data
Solution AHA& ZHFAH o3 AAAGRHE BI7Ev= s ES S3)
E 344 (Unfairness)oll 285 F& WFoz A3l

N-Data At7el Ul€2 t&3 ok NWaydhes 537|& HFsta gld
NationalAt7} <A1 A7) AR 71 AE 3] (IEEE) o] Wste] NWay”Z} Ethernet 7H|2

24 d NationalAb= 2 % N-Datadll L E3]Z 4%39 3L, N-Data:x F+4
4 AGe AAR} I PES SUME TR B4 =S AAEE 28T

FTC+ 3:2% N-Data® %7} fistrtar ddeivt. 5 972 N-Data
T 7ol BEo R AYEIE /gt 25 HA fgded 1 71sd o
ato] Akglo] N BEHE ART ¢ ¥ AANFE 27 £ A ATk Bk

P
oh. T N-Data® 9% 2 FAZ AulAEe] H e AL AR Bo

21) In the Matter of Negotiated Data Solution LLC, FTC File No. 051 0094 (Consent
Accepted For Public Comment, Jannuary 23, 2008).
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Az aneAgol s Hdvkal #dskqlch. oo FTC= FTCH #l5
Agste]  N-Data® 397} =E3A4s AW H(unfair method of
competition) ¥ B3 A3 3¢ mE= 3 (unfair act or practice) E5ol sFstc}
i B3t

¥y FTCO 919742l Majorasd A+ 7AE N-Dataol ¢ 22 97} ‘&
A% AN O vk tede] i 8-S AVAA FiEiA g A

fiu
i3

BN

ojgbaL HlFsIATt. 7IEol= FTC/F ehds Auly A1z §utel] of24] o}k
9], dE 5¥W 93 F<Alinvitation to collude) & TASHE 49wt AdS
AgHA o7 FAatsl k=], o ARRbelA A7 ﬁLxﬂﬂd & gdiste AL HHdst
A B3t ®dtd T3 N-Data® F7F A (coercive)o]al o ebA
(oppressive)o| AEAA 729 7Ao] EAz s nHon FAsh}
7124 JElY ZAEWRO ZE o3t FAL JukAslr EslgE S 2 A5k

-
=AY A Ee= B dHse] AP &HA I8l (substantial
consumer injury)ZE oA EW R dg3t AFH AZIAES LH|AE

FsraloF shzdl, o] Aol Fostr] ofHutaL A4 a3l

gol 1= WS FRAND Zote] ojm2 2lo]da awiely Aol o
E5S BAAE FAH R FRANDS 7]1&4A 2dw
Al
.

it
Qe zaez Agsteo Bt 437 oTE WAL Ao o
o

=
FRAND x4 mE 7|&d s FF9 HAH a3 Hes Wgs] 9els
HAS obefeb o] Harst
icrosoft Corp. v. Motorola A} A4] Motorola
ﬂ FRAND ﬁ%ﬁ HaA7bsd Atezs #8779 tid FRAND 2Hefx
b |oFA groks AlEd Aow Add & Qvpa Hokth22)
o £ %] Microsoft Corp. v. Motorola /\]-
|Enk AI3akE 91§ Alekelal, FRAND 2

M
=
>
=s)
=
>
Z,
w]

12
lo
)
12
1
oX,
i)
rlo

o

22) Microsoft Corp. v. Motorola, Inc., 854 F. Supp. 2d 993, 999 (W.D. Wash. 2012);
Microsoft Corp. v. Motorola Inc., No. 2:10—cv—01823—JLR, Findings of Fact and
Conclusions of Law, 2013 WL 2111217 at 5 (W.D. Wash. Apr. 25, 2013).
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oke] ol & g% AYAE AT uw

ARAFQD Microsoftte ZFE i AT, Hgk A o] AA
53 wHA7L A% FRAND sefo] 513 :
FrA AL A gdrta dAete] 1 ofF 9 oS Srfstar Qltt.23)

Wul ol 9 Microsoft Corp. v. Motorola A4 HYE MotorolaZ} &
sk HTAE 7HAY 2.25%¢ slEste AAE 857F FRAND 9o ¢4t
1A ofi5 Horaly] ¢ste] 2A FRAND AAIHE 243t 1 b w2 &
ojn] W AAGHS HES tre IAE

WA E GARE] MHeR Tt

(it
Py

H A}2% =, George—Pacific Ab

% i wgske] 4gs9h

2) EU

st B 3AF SO A2 9] Qualcomm % Rambus®] ¢ 7} 9= EU #
FAPFNAE AAEAT. ABLFE 20108 EF3F B9 F Qualcomme]
WCDMA AAARE Aol A &gk 23 4 97} FrH7]520F A102x0] 9J8ts}
= YA oJ¥E= A Qualcommeo] F-33t HAA|ASF A AZHo] FRAND &Hof
of YukE]=x] offo] GEQtiar MAAg vt Jvk(2 F Airo]E9] Alal HEE
AL A,

P91 Y3]:= Rambus A1l Al Rambus®] A917F 2Fsk7]15-9 A3 13}
Aol A o] o] AF o] fwkgk ZlojojM fFRVITx ‘?—F A102z fIRkE T
L B = Rambus7b 53 AAoA S INFE Slukste] THEASE
a1l DRAM A|ZAbSC #ugh AAEE 7oA 1 A4 AHE H&

=

Zddd HuHde 20099 SUoA W3 E Philipset E D-R AxA
R

™
= =
o] EF A FA A%< Orange Book Standard Aol %%01 o ZAZ &

23) In re Innovatio IP Ventures, LLC Patent Litig., No. 11 C 9308 2012 WL 8500139, 921
F. Supp. 2d 903 (N.D. Ill. 2013).
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d 2
W ek & A RAHoR AN oG AIF D) Wabol] A=A
S oAY AAAND B O AR wY B wagelsta B 7% o
2 Engoms AYUAL FAHTA F AAAHY ALY B A P
S o, @ BE Age) AR FHE AR VAL 9L FA
o gudteba fFAsa k. ol Sy FAAUN B4 FgHo
2 aestel FANY AR % HEAS) g HhiA s e
Avkz A4 AN A
saze FAANY As9ze) A4 Bstel e szt EAsked, 9
2o A4 2Ued FATEOR wi P o), A4 o} obds)
e 27k Az e 4 A
IAAAARTY 208, AAFAY FFE AP AR

25) 3354, AP A3E), p 96.

26) 771, Es1dEAL A (Generic) AFGAF Abole] 9AE 3o (Reverse Payment
Settlement) 9} FA AWl 2|3 74|, Law & technology 78 A32(2011d 59).

-66-



—
Bl',

o
JZi
oo E

4 getha gskn g gelA, A5oRE Assxe ¥ty A4
A3 Qlemw, Asszel B A59ze] AFF B9 ¥ AAA)
o el wel Agstolef Gk Asfolr.

A= v #y W oo]Ro| A W= ‘1 AAE AWIk(per se legal) A$
Ak Ao 2A, FHAAYY A o F-E =8 A7} gk Aol - AU
A58z A FHAMH] thE HE T 1 HEC o3 WHd ue gst= A
gt Pjoll= ALetA ofysttheta qfAgstar o], ‘AR A= oE HE
T O HE 93 HEs vFor dddgE AR FAE v Al59%
= Soll ot Ao e Pt A E = AL distd= FAAY
H

A

}1\_]_.

i o
g

ool wlekel 24 (FFA JEA)e, ALl AFH BAIAe] AP ol
WAN AR AQelA Bestelol tnE 44NN APty HrinE 3
AANYA Aol A Susivh ol AL AT 5 gl Aolth AHAN
AW sEde] AR A 9 AssEE A dEe] du TAAdY Hes
WA gtha sheehE, o WE) wE @907k 99 4§ ALHE Aol of

Fal Atglel E5sta ga WEl 4G4 A9 PARCR Agstn
A A9 WAL gomz, FPEH 742 nestel AgAls] ¥ 24
she golA gal Mg wkel QelE nelstel AgAlS RE AGsE Aol

o
Mo 2 i 4o T rff rr

I

rir

rol

o

o,

=)

o

O

A WErd gAoleks AAdM AWAH AU ANAHAL T
AT Aast glomz W Awel AUl JPA R Bustolo} s, A
AAAY e BEE AFE S U FAAS AFHL we] YT 0
He ATFOEA ANA WHAA 204 FAA Aelets] fgoln, THA
W 9A BRI AREE AAL FAFORA UG FY AL muaks o
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siaslolol s, mekd AAALAE ) FPYS BFEAE FRow I
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AEEdFEES B3e olol QualcommAbs § AR H2E FEE &S
MeasHadel A7, 9 HYES 2013, 6. 19. F2S HusEd

Qualcomm Inc. Oﬂ gk Aito] AHeirta ek iTh 4D

A9 AT Sl 2 npe} o] FAFAYY A3xo2 A1F A3E B A
55 Ak ELHE shar glont, ARke] AL FofE AlZAEC] QualcommAtr}
BE BRSS9 gl FHEss o #e s AT 9= Qs
QualcommAte] B AAIYAE O] AL &Eo] Wl s A Rl A wiAlE o
7F A =vkgtar 8 4= vk & QualcommAte] AAIE SAFE 7AH A A
Bow B} oW f\l%MHH@ A g2 Bk FAolt},

ojg]gh &L -7 FoA Wo] FrolE = vk dAd, AHA, A9AE
A, 08U agE, dHAnE, $ul FHe, FHA, A T oA okellA T

2l o oy A A=, olfg Aol thste] FHAHHe] FAA R H

= S =93 HU=
olg gt 7143 (discount) ﬂ H] ] (rebate)el]l @3+ FAAYH &80
EUSH wl=roll Al gk ko]l =eiiar floermz, WA EUS w=eAe &84
T2 AR = Zerk 3l

rsL'
r1r _E

(2) EU

1) ECJ(EU W HuHd)= HuolEd #A3 7|9 #A<Q European Sugar
Industry AR420l A o] Ex Fujat= stolg FAANY AL A eabA] St
5 ‘u¢te(designed)” Aoz, Mg AYr FEat7] g Fdolgka Wkt
A Akl AR E AFAARQL Sitdzucker® AR £ 2] H| 9] E(annual
quantity rebates)' @& o522 AALRHEH A7 Fulgte] ARE Fujsts T
2ol Al BAFS slFol=, B el A% ARjole] 0.3%l Eshe= 2 o]
ES Auskadth

ECJ= o] AF o] EVL Tal] AAAZFE S Fujggalant AdE= 55
ZHlo]ER HFE A= <t Hi, 544 o]d& = o
BARNAZEE FYstA XeteE atd A ulo]ER ERFsoF &b, o

ai=]
T

41) YA A T Ak AA A A 9dgdLle FAUE oYk o2 olEd Wd Ao
F FiHAr

42) Cases 43/73 etc. Suiker Unie v. Commission [1975] ECR—1993.
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43) Rousseva, Rethinking Exclusionary Abuses in EU Competition Law, Hart Publishing,
2010, p. 175.

44) 232, AFAWA Agate] guolE AF gl w3k EUS #&o] gk &4, XA
T, 27H(2013.05), =7 A3,
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British Airways® 2 gHlo]E, 2006 2855 €7 A5F77] AxGAQ
Tomra®] wWiE}d FHAleF 2 FA gulolE, 2007d FHFE CPU AxHgAU
Intel®] F4 gHlo|E7} X7 wietxdi Woﬂ ettt ol fr®E AATS F
ek, EUHYE J9ds]e ads =7

gy Fydse A AAAS anE ngsiA 2 TAAAEY A
o] el 9FS MAE 7 dvhE vIS 83k, 20099 A FA A

A91-§ AR (0]3h 20004 EUA RSl Sehel 4] v o) Weld Fxs
of 34 YWlelE B AAASRANE -0 g HiEd] g FAH el A

AR B Aol AAARY oS BA A SATGRL Sk 2009

d BUARE AANA Adael AN NG AT 55
@ BEAE P BB BAS BASE AT AT Aol
Akt

EU w% Gz T ECAS] utel FYPAGeIN BUAF Aol AL

U Aa9198)7 A5, EUS A4, 3 BUZSE A1022 (A4 A

xm AL 4487195 BU dasiaslolng, ) 995 Are

bR gwe] gl @ stk dolold, AgAME AFaR
Aol EU mgmw Sagol 90% ol4S WelFaL gTh

© BU A9 AgAuE A9 dgagel

@ et 4% o2 Sol s Aol ohd ARAUAE BE oA 4
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2) EU &9

@ WA Hoffmann—La Roche AF711H|, o] &
Hoffmann—La RocheAl= 19641 o] % 22712 oy HElT] FujztE3} o] &9
e Fase] AY L gRRe FuE ovE Fashs A%e AdsAY
o olydt {28 AT US(EU HYPAY3 = o= =24 FH|o|ER 1A
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45) Guidance on its enforcement priorities in applying Article 82 of the EC Treaty to
abusive exclusionary conduct by dominant undertakings, OJ C 45, 24.2. 2009.

46) Jones & Sufrin, EU Competition Law (2010), p. 281 %
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g FFAe BAE AFALE- Il A YE 3 IATA(International Air
Transport Association)ol] 93] FJAHJTE -3 FAS AZA F o5 A BA
g dfjel] A ZFEFFEE ATSth 1976 FE 1997A7HA] L 48
= 3ATETdE A 9%, sHEETA duje] 7.5%0] Dkt o] H g 7]EA <
FraAAle HEo]l BAE IATA APAE3 3709 544 ez #45= ¢
AS  AZAsYEd, ‘marketing agreements’, ‘global agreements’ 1¥ 1L
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@ YolA E #FZ2 o], EU WYL 2009d France Telecom AbA ¥ 2010
Deutsche Telecom ARAO|A] 7}FA RIS o] AFA w4 2| 9FE ofF= Fuj=t
7 FuAbE AYE Zf7F AgE A=A, AR ATl wElE A=A, A

WA 2AYE L FAA} 34 9 FolA HYEA, 34 AFom

47) 1 ¥ CFI(EU W 143 9)E Michelin I AbANA EA7F @ gujo|E7
ANA sLaA ALEAAE S FWolEY HE Fustozn F4
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Azl AR A A 97 AstE A=A A T ooy 7HA AEE FRHH R a1
slof gtk ARk MY E AAsHa, oy A ane T F8 glite
71E9] 4FE FAEA

e 2012 Tomra AFA, 2014 Intel AFAOIA S gHlo] Ex AP )
Aol AP FH1A AAETTE = e A EA AGA A A 9ol
sl getttal wekstAA AAAG ave] FHe] 8 glue 7EY] 43S #A
Cid=; Ao HolE AT AlLHE AddtigelAl ek el
HA] Rem S8 ARAel Ty 2Esta AHGUEE AtelE A s
Aol oflehd 1 gHolEx AR vl Gy AWeA dZdE 5 9
gk Fal AR e gwo]E Al x~'lo] FUdE AlA 19 AAAE
ojste] dwrHo® AEE i Q= Ad tgste AR FEolgtd L QA
ol §-old 7hsAde] Art.4as)

AR A 19709t FHHRE] AR ul A A AES] e a 9o oA S 2l
get7] faiM = AAAG avel A o=rF desitte adgo WHYyE
gal] Sk 58] AW YS 1980 U A4S F olEvt AAA
A == wiA 237t 9= A AP Y (exclusive or predatory pricing, 7F2 <l
ab, 7FAER], 7HAAE T)E SHEA Yol HEstaat sk 7HA Ao 43

= El ]
d ¢ lenz @ /‘VWHHX* APAAZE AAZE A0l A Atk Ak

g0 G 4, @ 33 AH40R A4S A HAT H HAs 5
AAA FEew eHomA WENY WE AAAY A B YN £oE 3

T OH AT

i}
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B3 Qg Ao] At FH(dangerous probability of recouping its investment in
below—cost prices)o] THEojofyt T3] 7tAEAANE BAATH PA= <

48) D.G. Goyder, EC Competition Law, Calrendon Press, 1988, p 345.

49) 198611 Matsushita Elec. Industrial v. Zenith Radio Corp. ¥4, 1993 Brooke Group v.
Brown & William Tobacco #72, 20073 Weyehaeser v. Ross—Simmons Hardwood
Lumber ¥+2, 2009 Pacific Bell v. linkLien &2 %.

50) “prices are below an appropriate measure of costs”. AW HHYL T o2 AAH] L0
oA FAtEojol i AAE AFetA Fou, dWsgAe wAHE Aol Ft ALt
H] & (average variable cost)Et} =& ZALdE AAATA ¢ 7H1Ad8Y9zda Bt
(Barry Wright v. ITT Grinnell, 724 F.2d 227, 1st Cir. 1983).
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A AP LS vEET e 74 Fol w3 ol gltke olfE A AA
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2001 Virgin Atlantic Airways v. British Airways52)ol 4 British Airways”}
AANA ATE FEutde A # gl EVE EAHAEH, A2 AuEaHd
& H&HT 92 A o #gk FHo] githe ol fE AAATAES Flsd
33, Virgin Atlantic Airways”} British AirwaysES 7 ECHIQ 3]0 2113k A}
Ao A= flolA & npe} o] FAdd AR BASNAE T4 gHlolER Q1A ¥ o
AGA A 2] 9 g o2 A 2] = AT
2003d LePage v. 3Mb53)o| A 3Mo] 4% FELAEANA ALY ~71A H o]
T 34 e AS 2TMAEHolZ & EIES AT
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nt

2

2006 NicSand v. 3M Apgdsdel A 3Meo] FE&QAEANA ATdF & =
2k AupAl o] ZpAERIo] FAHA=H, A6 AWFAM AL HERT 2
Soll &k SHo] vk ol f = AAA A
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51) Concord Boat Corp. v. Brunswick Corp., 207 F.3d 1039(8th Cir. 2000).

52) Virgin Atlantic Airways Ltd. V. British Airways PLC, 257 F.3d 256 (2nd Cir. 2001).
53) LePage's Inc. v. 3M Company, 324 F.3d 141(3rd Cir. 2003).

54) NicSand Inc. v. 3M Company, 507 F.3d 442 (6th Cir. 2006).

55) Cascade Health Resoultion v. Peace Health, 515 F.3d 883 (9th Cir. 2008).
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Sol &3 SHo] gl olf=E AAATIES Flssi
201233 Z.F. Merito v. Eaton AbA56)0 A EgHA

27] AZLQAQA Eatono] WS
71 FulAl EFAZGAANA AFd delo] FAHA=Y, A3 AWFAHYALS
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dAstah (20139 i el s FSgoRN FAHHA.
2014 Eisai v. Sanofi AFZISD Al A -G Aal|A] AZ=JAQ] Sanofizl <] oF
TRkl ol AT W] EVE FAE A=, Sanofie] 4 AAF Eisais
glHo] EZF A el ARl wers AR EAM AR w34 A a3
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oo o u-lﬂ

ol wWisto] FAA AYAYHAL @ 744 -H]E HAE w} Sanofid] &
N F 7HA’ol Al g Ytk Sl gl ¥ oyt @ 7HA-HI R HAE
7F 1 2te Sanofie] T4 &<lo] A avs 2Hsdivh= Tl (i, @
Ex AggAle duty #ao]u 2 Eisai= Sanofie} A 2w o]

] LI
EE olgste] FE3l HAAAS & F dve o=, AEAMH A edEel

(3) & Wee wn

Aol A owpel ol AR A AIALe] gluo]E AlFeg el ate] EUSL
o] #EE A xelE =eula ded, A AAHS Felry] oEe A
Lokar & 5 gtk 53] flolA 2 uiel o] BAZE oAt H ZId el Al A
T 207 ol E AFd el diste] ECIE BAZF 78 ECx9F #A182x(d EU
e EoF A102x)E fWeivial 28 W™ vk, v A2 AEAamide] A
S AN A1x 2 A2xE ukstA] Zskta »&ﬁ—d Zlo] 1 oot}

A= et s EU o] 222 Aol e AGA A Atg e A

56) Z.F. Merito, LLC v. Eaton Corp., 696 F.3d 254 (3rd cir. 2012).
57) Eisai v. Sanofi—Aventis, No. 08—4168. (MLC) (D.N.J. Mar. 28, 2014).
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The Countervailing Power Defense for Cartels under the
Monopoly Regulation & Fair Trade Act

2l 2 LM Yong)*

<Abstract>

Despite being often raised by respondents being investigated by competition
authorities, the countervailing power defense for collusive behavior under the Monopoly
Regulation & Fair Trade Act has received relatively little attention so far. Two
strands of thought continue to this day, one being that such collusion would increase
market concentration by introducing newly minted market power into the market by
virtue of the cartel. Another stand of thought is that all or part of the benefits
garnered through the countervailing power created by the cartel will be passed on to
consumers, thereby increasing their welfare. A closer look at the theory shows that
indeed as the market moves from a monopoly to a bilateral monopoly (where the input
seller and buyer are a monopoly and monopsony, respectively), consumers may be
better off than before as output increases to more optimal levels. There are, however,
important caveats to this observation, as various factors may weaken or even reverse
the welfare gains mentioned above. Examples include a breakdown in negotiations
between the monopolist and monopsonist, and an increase in market power or collusion
on the part of the cartelists in the downstream market or other markets where they
are present. Indeed, the theory of the second best teaches us that the welfare effects
of both inserting and removing the countervailing cartel will be indeterminate, making
it difficult for authorities to properly judge the legality of such cartels. Some have
argued that a countervailing power defense should be allowed, albeit restrictively and
only under certain conditions such as the lack of market power in the downstream

market. However, the likelihood of high administrative costs, and concerns of

x WomROo WMetd L (RAel), 567 A2E, 2015, 59-91H] 7] =29 AYS 93l
A g thetn HehtfetY Zw 4 (Professor of Law at Seoul National University School of
Law), ®l&A
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underdeterrence gives one pause in allowing such a defense even in its restricted form
from a policy perspective. In any event, even if one were to allow for such a defense,
the cartelist(s) should have the burden of proof of showing that their behavior had
actually increased consumer welfare. Proving such, however, will likely be a daunting
task.

<FAlol> ofF =g, g, TP, 2F G

<key words> countervailing cartel, countervailing power, collusion, Soju cartel
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“Collusion to Control a Powerful Customer: Amazon, E—Books, and Antitrust Policy”, 69
U. Miami L. Rev. 53—54 (2014); Einer Elhauge, op. cit. (n. 42), p. 175).
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82) Einer Elhauge, op. cit. (n. 42), p. 175.

83) Chris Sagers, “United States v. Apple and the Contemporary Legitimacy of Antitrust”,
CPI Antitrust Chronicle 3 (2012) (“If there is one regulator that does not share the
public interest, it is a conspiracy of competitors.”).

84) o|Z £ John. B. Kirkwood, op. cit. (n. 90), pp. 51-63 (F& LAz g )i}
e AZEe A, A, AE D ATAE, AT BEE 1Y g8 Uy AgE] o
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Warren S. Grimes, op. cit., pp. 234—240; Hillary Greene, op. cit., paras. 67—85(X & A
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